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CERTIFIED FOR PARTIAL PUBLICATION*

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA


FIRST APPELLATE DISTRICT


DIVISION FOUR


		PAUL KATZEFF,



Plaintiff and Appellant,


v.


CALIFORNIA DEPARTMENT OF FORESTRY AND FIRE PROTECTION et al.,



Defendants and Respondents;


GREG KULJIAN and ED POWERS,



Real Parties in Interest.

		
A122642



(Mendocino County Super. Ct.



No. SCTMCVG 08-51346)









In this case, we are called upon to decide whether the California Department of Forestry and Fire Protection (CDF) properly granted an exemption allowing the harvesting of less than three acres of timber without environmental review, when one of the mitigation measures to two prior timber harvesting plans for the same property was that the trees in question remain in place to protect a neighboring property from excessive wind.  The trial court decided CDF properly granted the exemption, and entered judgment on the pleadings in plaintiff Paul Katzeff’s action for violations of the California Environmental Quality Act (CEQA) (Pub. Res. Code,
 § 21000 et seq.), violations of the Z’Berg-Nejedly Forest Practice Act of 1973 (§ 4511 et seq.) (the FPA), and nuisance.  We reverse.


I.  BACKGROUND



This action was brought against CDF, Gregg Kuljian, and Ed Powers (collectively respondents) in April 2008, seeking to set aside CDF’s approval of an exemption allowing the conversion of less than three acres of timber on Kuljian’s property.  According to the first amended complaint and petition for writ of mandate (the complaint),
 plaintiff and Kuljian own adjoining parcels of property.  In 1988, CDF approved a Timber Harvest Plan (THP) on Kuljian’s land (the property) (the 1988 THP).
  CDF concluded that the THP as proposed would allow wind to be funneled and accelerated, creating a threat of damage to Katzeff’s property and home.  Accordingly, as one of the conditions of approval, CDF required that “ ‘no trees . . . be removed from within 200 feet of [Katzeff’s home] unless prior approval is obtained from [Katzeff].’ ”



CDF approved another THP for the same location 10 years later, in 1998 (the 1998 THP).  Noting the apparent effectiveness of the wind buffer, CDF again required the landowner to refrain from cutting down trees within 200 feet of Katzeff’s house.



Some years later, Powers sold the property to Kuljian.  Kuljian could not afford to pay the purchase price, and so as a condition of the sale, he agreed to seek a “conversion exemption” pursuant to section 4584, subdivision (g), and to give Powers the right to log and sell the timber.
  In the application for the conversion exemption, Kuljian stated he intended to convert the timberland to an orchard.  In April 2008, CDF “accepted and thereby approved” the conversion exemption.



In his first cause of action, Katzeff alleged that the conversion exemption violated the FPA and CEQA in that it would destroy a mitigation previously deemed necessary.  In his second cause of action, he alleged that Kuljian did not have a bona fide intent to convert the land to an orchard.  The third cause of action alleged a claim for private nuisance.



Powers moved for judgment on the pleadings on the ground that the complaint did not state a cause of action.  (Code Civ. Proc., § 438, subd. (c)(1)(B).)  The trial court granted the motion and dismissed the action in its entirety.  Katzeff appealed.


II.  DISCUSSION


A.
Standard of Review



“ ‘Review of a judgment on the pleadings requires the appellate court to determine, de novo and as a matter of law, whether the complaint states a cause of action.  [Citation.]  For purposes of this review, we accept as true all material facts alleged in the complaint.  [Citation.] . . . [¶] . . . ‘[W]e give the complaint a reasonable interpretation by reading it as a whole and all of its parts in their context.  [Citations.]  We are not concerned with a plaintiff’s possible inability to prove the claims made in the complaint, the allegations of which are accepted as true and liberally construed with a view toward attaining substantial justice.  [Citations.]’  [Citation.]”  (Ludgate, supra, 82 Cal.App.4th at p. 602.)  “The grounds for the motion must appear on the face of the complaint, and in any matters subject to judicial notice.  (Code Civ. Proc., § 438, subd. (d).)”  (Shea Homes Limited Partnership v. County of Alameda (2003) 110 Cal.App.4th 1246, 1254.)


B.
Requirements of FPA and CEQA



“ ‘Timber harvesting operations in this state must be conducted in accordance with the provisions of the Forest Practice Act.  The [FPA] was intended to create and maintain a comprehensive system for regulating timber harvesting in order to achieve two goals:  (1) to ensure that “[w]here feasible, the productivity of timberlands is restored, enhanced, and maintained”; and (2) to ensure that “[t]he goal of maximum sustained production of high-quality timber products is achieved while giving consideration to values relating to recreation, watershed, wildlife, range and forage, fisheries, . . . and aesthetic enjoyment.”  (. . . § 4513.) . . .’  [Citation.]  [¶] The [FPA] requires timber owners or operators on private land to submit a timber harvest plan specific to the site and planned logging activity to CDF for approval before harvesting. . . . [¶] CDF’s approval of timber operations is generally subject to CEQA, but under section 21080.5, the [FPA’s] regulatory scheme has been certified for exemption from CEQA’s requirements for preparation of an environmental impact report (EIR) before approval of a project.  [Citation.]  ‘Under the terms of section 21080.5, subdivision (c), that certification expressly exempts the timber harvesting plan process from the provisions of chapters 3 and 4 and section 21167 of CEQA.  (§ 21080.5, subd. (c).)  Chapters 3 and 4 deal, in large part, with the various requirements of an EIR at both the state level (chapter 3) and the local level (chapter 4).  Section 21167 sets forth the time within which an action challenging a public agency’s decision under the provisions of CEQA must be filed.’  [Citation.]”  (Ebbetts Pass Forest Watch v. California Dept. of Forestry & Fire Protection (2008) 43 Cal.4th 936, 942-943 (Ebbetts Pass).)



Division Five of the First Appellate District explained the relationship between the requirements of the FPA and CEQA in Friends of the Old Trees v. Department of Forestry & Fire Protection (1997) 52 Cal.App.4th 1383, 1388, as follows:  “Under the [FPA] and its implementing regulations, hereafter Forestry Rules ([rule] 895 et seq.), . . . logging . . . . [is] subject to the Department’s approval of a site specific THP.  [Citations.]  The THP preparation and approval process is the functional equivalent of the preparation of an environmental impact report (EIR) contemplated by [CEQA].  [Citation.]”  “[W]ith the exception of certain specific provisions of CEQA relating to the ‘procedural elements’ of the EIR process, ‘CEQA and its substantive criteria for the evaluation of a proposed project’s environmental impact apply to the timber harvesting industry, and are deemed part of the [FPA] and the Forestry Rules.’  [Citations.]  The Supreme Court has . . . reiterated that timber harvesting is not exempt from adhering to the broad policy goals of CEQA.  To the contrary, the court held ‘that in approving timber harvesting plans, the [administrative body] must conform not only to the detailed and exhaustive provisions of the [FPA], but also to those provisions of CEQA from which it has not been specifically exempted by the Legislature.’  [Citation.]  [¶] Significantly, the [FPA] and the Forestry Rules establish a statutory and regulatory framework that, construed together with CEQA, confers on the Department the obligation to see that cumulative impacts and alternatives to the project, as well as other specified environmental information, be taken into consideration in evaluating THP’s.”  (Id. at p. 1393.)  Moreover, “CDF has not only the authority but also the duty to approve, disapprove, and impose mitigation measures on timber harvest plans . . . .”  (Ebbetts Pass, supra, 43 Cal.4th at p. 957.)



As explained in Environmental Protection Information Center, Inc. v. Johnson (1985) 170 Cal.App.3d 604, 609-610, a THP “is an informational document designed to serve as an ‘abbreviated’ environmental impact report, setting forth proposed measures to mitigate the logging operation’s potential adverse impact on the environment.  CDF and public review of the THP prior to approval is intended to ensure that the adverse environmental effects are substantially lessened, particularly by the exploration of feasible less damaging alternatives to the proposed harvesting project.  [¶] . . . [¶] Section 21080.5 [a part of CEQA], provides that the Secretary of the Resources Agency may certify a regulatory program of a state agency as exempt from the requirement of EIR preparation, if the program requires that a project be preceded by the preparation of a written project plan containing sufficient environmental impact information.  To be certifiable, the agency’s regulatory program must be governed by rules and regulations (1) which require that no project shall be approved if there are feasible alternatives or mitigation measures available which would substantially lessen any adverse impact on the environment (§ 21080.5, subd. (d)(2)(i)) . . . .”


C.
Destruction of Mitigation Measure



Katzeff’s first cause of action alleges that CDF violated both the FPA and CEQA by approving a conversion exemption that would destroy a mitigation it had previously deemed necessary under those statutory schemes.  Katzeff argues that CDF’s actions constituted improper “piecemealing” of a project, and that an agency may not delete a mitigation required by CEQA without supplemental environmental review.  Respondents take the position that the approval was a ministerial act not subject to CEQA and that it bore no relationship to the mitigation measures required by the 1988 and 1998 THP’s.  They also argue that the THP’s have long since expired, and with them their mitigation requirements.



Several statutes and rules bear upon the parties’ arguments.  Section 4581 forbids anyone to conduct timber operations unless a THP has been submitted to CDF.
  Section 4590, subdivision (a) provides that a THP is effective for no more than three years, unless extended pursuant to specified procedures.  Forest Practice Rules, rule 1039.1 provides that the “effective period of the plan” is “the 3-year period following the date the plan is determined to be in conformance or otherwise becomes effective pursuant to PRC 4582.7.  Timber operations shall commence no earlier than the expected date of commencement stated in the plan,” except under certain conditions.  The THP’s at issue here were approved in 1988 and 1998.  There is no dispute that the right to conduct timber operations under these THP’s has expired.



Conversion exemptions are governed by section 4584 and Forest Practice Rules, rule 1104.1.  As we have explained, section 4584 allows the State Board of Forestry and Fire Protection, upon determining that the exemption is consistent with the purposes of the FPA, to exempt from the FPA’s requirements anyone whose activities are limited to, among other things, “[t]he one-time conversion of less than three acres to a nontimber use.”  (§ 4584, subd. (g)(1); see § 4521.3.)  Rule 1104.1 establishes the requirements for such exemptions.  Under rule 1104.1(a), the conversion exemption “is applicable to a conversion of timberland to a non-timber use only, of less than three acres in one contiguous ownership, whether or not it is a portion of a larger land parcel and shall not be part of a THP.”  The notice of conversion exemption, which initiates the process, is required to contain certain material, including the names and addresses of the landowner, timber owner, and others; a legal description of the land at issue; certain maps; and a statement by the owner of the land to be converted certifying that the operation is a one-time conversion to nontimberland use, certifying that there is a bona fide intent to convert, specifying what the use will be after the conversion, and certifying that the landowner has not obtained a conversion exemption in the previous five years, unless a waiver had been granted.  (FP Rules, rule 1104.1(a)(1).)  As relevant here, timber operations conducted under rule 1104.1 are exempt from the conversion permit and THP requirements of the rules related to the conversion of timberland.



The presenting issue here is whether a conversion exemption that would destroy a mitigation required under now-expired THP’s may be approved without additional environmental review.  The parties have drawn our attention to no case precisely on point, and our own research has disclosed none.



Katzeff contends this case is analogous to Orinda Assn. v. Board of Supervisors (1986) 182 Cal.App.3d 1145 (Orinda).  There, a developer sought to build a project that included office, commercial, retail and theater space in downtown Orinda, on a site occupied by a historic theater and bank building that would have been demolished by the project as proposed.  (Id. at pp. 1150-1153.)  While environmental review of the project was proceeding under CEQA, the building inspection department issued an unconditional permit for demolition of the theater and bank building.  Division Three of the First Appellate District concluded that this procedure violated CEQA because the “demolition was a phase of the overall Project; as such, it was subject to the same CEQA review as the rest of the Project, and the demolition permit could not be issued until the entire CEQA process was completed and the overall Project lawfully approved.”  (Orinda, at pp. 1145, 1171.)  The court reasoned:  “A public agency is not permitted to subdivide a single project into smaller individual subprojects in order to avoid the responsibility of considering the environmental impact of the project as a whole.  ‘The requirements of CEQA, “cannot be avoided by chopping up proposed projects into bite-size pieces which, individually considered, might be found to have no significant effect on the environment or to be only ministerial.”  [Citation.]’  [Citation].”  (Ibid.)  The court noted that the demolition of the building had been considered part of the project from the outset, and that “[m]ost important, both the Board and the Planning Commission imposed conditions on the demolition of the Theatre and Bank Building as part of their approval of the Project. . . . If demolition could be segregated from other development activities and made nonreviewable, the requirements of CEQA would be avoided altogether . . . .”  (Id. at p. 1172.)



Several points in Orinda are significant here.  First, Orinda states the well-established principle that a project cannot be divided into smaller parts that individually will not have a significant effect on the environment.  Second, this rule is applicable even if one of the smaller parts might require only ministerial, rather than discretionary, approval.  Third, where conditions are imposed on a project, those conditions—and the policies behind CEQA—cannot be avoided by applying for another approval apart from the larger project.  (Orinda, supra, 182 Cal.App.3d at pp. 1171-1172.)



Here, respondents contend, issuance of the conversion exemption was a ministerial action that required no environmental review.  Under Orinda, however, even if we accept the argument that the exemption was ministerial, an applicant cannot avoid environmental review of a portion of a larger project simply by securing a separate ministerial permit, particularly where the permit would undo the protective effects of conditions imposed on a project’s approval.



We recognize that Orinda is not precisely on point because the demolition permit there was issued while the overall project was under review, while here the conversion exemption took place years later.  But if that distinction were dispositive, any mitigation required by CEQA or the FPA could be nullified simply by the passage of time.  As Katzeff points out, under this line of reasoning, the wind buffer mitigation could permissibly be destroyed virtually as soon as it became necessary—that is, after the landowner had completed operations under the THP—because the landowner could simply seek a conversion exemption as soon as the right to conduct timber operations under the THP had expired.  The conflict between this result and the intent of CEQA is self-evident.
  As noted in another context, “[e]xpiration of the [approval] was an abstract occurrence that had no effect on the project’s environmental impacts.”  (Moss v. County of Humboldt (2008) 162 Cal.App.4th 1041, 1056.)



We see no principled distinction between a conversion exemption sought immediately after the right to harvest under a THP has expired, and one sought a decade later.  Whether or not the legal right to harvest timber has expired, the environmental effects of the harvest are presumed to remain.  The wind buffer was required in order to mitigate the effects of the timber harvest on Katzeff’s property, and respondents offer no basis for a conclusion that the mitigation expires as a matter of law once the time to complete the timber harvesting—the very action that creates the need for the mitigation—has expired.



Lincoln Place Tenants Assn. v. City of Los Angeles (2005) 130 Cal.App.4th 1491 (Lincoln Place) is also instructive on this question.  The owners of an apartment complex built in 1951 sought to demolish the apartments and replace them with new structures.  (Id. at p. 1495.)  As mitigation for the loss of the historical and architectural value of the apartments, the EIR recommended that before demolishing them, photographs should be taken of typical interiors and exteriors, drawings should be made of each type of unit and the site plan, and the structures should be offered for sale and removal to a new location.  (Id. at p. 1498.)  The city adopted the EIR.  (Id. at p. 1500.)  Afterward, however, the State Historical Resources Commission nominated the apartments for inclusion in the National Register, and while the nomination was pending, the owners applied for and obtained permits to demolish five of the structures on the property.  (Id. at pp. 1500‑1501.)  The owners took the position that the demolition was not part of the building project, which was “ ‘an entitlement to build; . . . not an entitlement to demolish’ ”; therefore, according to the owners, they only had to comply with the conditions on the redevelopment project when they began building.  The Court of Appeal rejected this distinction as “disingenuous at best,” noting that under CEQA a “ ‘project’ ” is “ ‘the whole of an action, which has a potential for resulting in’ a direct or indirect physical change in the environment,” and that “CEQA’s requirements ‘cannot be avoided by chopping up proposed projects into bite-size pieces which, individually considered, might be found to have no significant effect on the environment or to be only ministerial.’ ”  (Lincoln Place, at p. 1507, fn. omitted.)  Thus, on these facts, the court continued, “it cannot be argued CEQA does not apply to the . . . demolition on the ground demolition permits are ministerial acts.”  (Lincoln Place, at p. 1507, fn. 22, citing § 21080, subd. (b)(1) and Friends of Westwood, Inc. v. City of Los Angeles (1987) 191 Cal.App.3d 259 [discussion of ministerial and discretionary acts].)  The court noted that demolition of the existing apartments had always been part of the owners’ plan and that the city had incorporated the mitigation measures into the project as conditions of approval, and went on:  “Having placed these conditions on the demolition segment of the redevelopment project, the city cannot simply ignore them.  Mitigating conditions are not mere expressions of hope.”  (Lincoln Place, supra, 130 Cal.App.4th at p. 1508.)



The court in Lincoln Place further noted that “[a]lthough the city cannot ignore the mitigating conditions it imposed on the . . . project it can modify or delete them.  After a project has been approved and while it is still being developed a mitigation measure or condition of approval may be changed or deleted if the measure has been found to be impractical or unworkable.”  (Lincoln Place, supra, 130 Cal.App.4th at pp. 1508-1509.)  For this, the court relied on Napa Citizens for Honest Government v. Napa County Bd. of Supervisors (2001) 91 Cal.App.4th 342, 358-359, which recognized that CEQA requires an agency to take steps to ensure that mitigation measures “ ‘will actually be implemented as a condition of development, and not merely adopted and then neglected or discarded.’ ”  However, the court in Napa Citizens went on to conclude that nothing in the law required that “a mitigation measure, once adopted, is binding for all time.”  (Id. at p. 359.)  Rather, “when an earlier adopted mitigation measure has been deleted, the deference provided to governing bodies with respect to land use planning decisions must be tempered by the presumption that the governing body adopted the mitigation measure in the first place only after due investigation and consideration.  We therefore hold that a governing body must state a legitimate reason for deleting an earlier adopted mitigation measure, and must support that statement of reason with substantial evidence.”  (Ibid., italics added; see also Mani Brothers Real Estate Group v. City of Los Angeles (2007) 153 Cal.App.4th 1385, 1388-1389, 1403 [no need for supplemental EIR rather than addendum to EIR where substantial evidence supported city’s conclusion mitigation measures no longer necessary].)  Although the decision in Napa Citizens was made in the context of a land use plan, the court in Lincoln Place concluded that the rules adopted in Napa Citizens apply to all projects that come within CEQA.  (Lincoln Place, supra, 130 Cal.App.4th at p. 1509.)



We likewise presume that CDF adopted the mitigation measure at issue only after due investigation and consideration.  In fact, the administrative record indicates that this is the case.  The wind impact analysis prepared in connection with the 1988 THP discusses the risk that, as a result of the project, storm winds would become “funneled and accelerated on the southeastern corner,” near Katzeff’s house, and would “deflect off the residual trees along the southern edge of the harvest area and will be directed to the corner.”  The analysis reviews the literature on this phenomenon and the ways to minimize its effects, and recommends a buffer strip as a mitigation measure, based on conversations with professors of silviculture at the University of California, Berkeley and at Humboldt State University.



Consistent with the reasoning of the cases we have discussed, we conclude that where a public agency has adopted a mitigation measure for a project, it may not authorize destruction or cancellation of the mitigation—whether or not the approval is ministerial—without reviewing the continuing need for the mitigation, stating a reason for its actions, and supporting it with substantial evidence.  There may be good reasons for CDF to conclude that the wind buffer is no longer necessary to protect Katzeff’s house from the effects of the harvesting done pursuant to the 1988 and 1998 THP’s.  While the passage of time may have eliminated the need for the mitigation, it does not on its own render the mitigation inoperative, and CDF must justify its decision to allow the buffer strip to be cut down.



Accordingly, we conclude the trial court erred in dismissing the first cause of action.


D.
Bona Fide Intent to Convert



In the second cause of action, Katzeff alleges that Kuljian did not have a present, bona fide intent to convert the land to an orchard, and that the planting of the orchard was not the purpose of the conversion.  According to the complaint, Kuljian could not afford to pay the full purchase price for the property, and the real parties accordingly agreed that Kuljian would seek a conversion exemption for the land in question and Powers would retain the rights to the timber.  The complaint also alleges that CDF failed to determine that Kuljian had a bona fide intent to convert the timberland under the criteria set forth in rule 1105.2, and that its approval of the conversion was not based on substantial evidence and was unlawful.



Forest Practice Rules, rule 1104.1, which governs conversion exemptions, requires that a registered professional forester submit to the director a notice of conversion exemption timber operations containing a statement by the owner of the timberland to be converted certifying, among other things, “that after considering the owner’s own economic ability to carry out the proposed conversion and the feasibility evaluation required by 14[ ]CCR 1104.1(a)(6) that there is [a] ‘bona fide intent[,’] as defined in CCR 1100(b), to convert.”  (FP Rules, rule 1104.1(a)(1)(E)(2).)  Rule 1104.1(a)(6) requires the timberland owner, using the services of a registered professional forester, to provide information that the conversion is feasible, based on the extent of vegetation removal and site preparation required for the conversion, and the suitability of the soils, slope, aspect, and microclimate for the stated nontimber use.  Rule 1100(b) defines “ ‘bona fide intent’ ” as “a present, sincere intention of the applicant to conform with and successfully execute the conversion plan, as determined by the Director in accordance with provisions of [rule] 1105.2.”



The administrative record shows that CDF received the notice of conversion exemption on March 21, 2008.  The application included Kuljian’s certification that the project was a one-time conversion, that he had the economic means to carry it out and bona fide intent, specifying the use of the land after conversion, and certifying that Kuljian had not obtained such an exemption previously.  (See FP Rules, rule 1104.1(a)(1)(E).)  It also included a letter by registered professional forester Tom Kisliuk discussing the extent of the vegetation removal and site preparation required for the conversion, concluding that the soils, slope, aspect, and microclimate of the site were suitable for the proposed orchard, and supporting that conclusion with a discussion of the soil type, the slope, effects of weather, erosion hazards.  (See id., rule 1104.1(a)(6).)  Kisliuk also certified that he had prepared a notice to be mailed by the landowner and that the notice was posted at least five days before the submission of the notice of conversion exemption, as required by rule 1104.1(a)(3);
 included in the application was a sample of Kuljian’s letter to neighboring landowners (including Katzeff), informing them of his plans to seek the conversion exemption.  CDF accepted the conversion exemption on April 9, 2008, which authorized Kisliuk to begin timber operations on the site.



On April 1, 2008, while CDF’s approval was pending, Katzeff wrote to Donald Morse of CDF and expressed his concerns about the effects of the loss of the wind buffer zone.  On April 13, 2008, after the conversion exemption had been accepted, Katzeff sent an email message to Morse, informing him that logging had begun, again expressing his concern about increased wind as a result of the operation, and explaining that the site was an unsuitable spot for an orchard and that Kuljian had told him he had been “forced to agree to say that an orchard would be put on that location otherwise he would not be able to purchase the land.”



In light of the factual dispute raised by the administrative record, it was incumbent upon the director to determine whether Kuljian had a bona fide intent to convert the property as required under Forest Practice Rules, rules 1100(b) and 1105.2.  (FP Rules, rule 1104.1(a)(1)(E)(2).)  The record contains no such determination.



The trial court concluded and respondents contend that no such determination is required because the regulation states that the director “shall” approve the exemption when the notice of conversion exemption is “complete and accurate.”  (FP Rules, rule 1104.1(a)(4)(A).)  But the regulation also requires that the applicant certify that there is a “ ‘bona fide intent[,’] as defined in CCR 1100(b), to convert . . .” (rule 1104.1(a)(1)(E)(2)), and rule 1100(b) defines “ ‘bona fide intent’ ” as “a present, sincere intention of the applicant to conform with and successfully execute the conversion plan, as determined by the Director in accordance with provisions of [rule] 1105.2.”  (Italics added.)  This is in keeping with the law authorizing the exemption.  That statute provides that CDF will determine, on a case-by-case basis, whether the proposed one-time conversion of less than three acres “is consistent with the purposes of [the FPA].”  (§ 4584, subd. (g)(1).)



Katzeff alleged in his second cause of action that Kuljian did not have a present, bona fide intent to convert the land, and that CDF failed to determine he had such an intent according to the criteria set forth in Forest Practice Rules, rule 1105.2.  Applying the principles we have discussed, we conclude these allegations are sufficient to state a cause of action.


E.
Nuisance



Katzeff’s third cause of action alleges that the proposed logging operation will constitute a private nuisance that will injure him, and seeks a judicial determination as to whether the logging is lawful.



Government Code section 51115.5 provides in part:  “(a) Notwithstanding any other provision of law, timber operations conducted within a timber production zone pursuant to the provisions of the [FPA] shall not constitute a nuisance, private or public.  [¶] (b) This section is not applicable with respect to any timber operation which (1) endangers public health or public safety . . . .”  This provision has been described as exempting timber operations in timberland production zones “(if conducted in compliance with the FPA) from being considered a public or private nuisance [citation].”  (Big Creek Lumber Co. v. County of San Mateo (1995) 31 Cal.App.4th 418, 425, fn. 12.)



Powers argues that he and the Department acted properly in accordance with the FPA and the applicable Forest Practice Rules, and that therefore, under Government Code section 51115.5, he cannot be liable for nuisance in connection with his activities under the conversion exemption.  We have already concluded that Katzeff has stated a cause of action as to whether the conversion exemption is lawful under the FPA.  In the circumstances, we likewise conclude that he has stated a cause of action as to whether any such activities, if unlawful, would constitute a nuisance.


III.  DISPOSITION



The judgment is reversed.  The stay of timber operations heretofore imposed by writ of supersedeas shall remain in effect pending finality of this opinion.
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	* Pursuant to California Rules of Court, rules 8.1105(b) and 8.1110, this opinion is certified for publication with the exception of parts II.D.-E.



	� All undesignated statutory references are to the Public Resources Code.  Rule references cited as the Forest Practice Rules in text and as FP Rules parenthetically are to title 14 of the California Code of Regulations.



	� Because this case comes to us after the trial court granted a motion for judgment on the pleadings, we accept as true all material facts of the complaint.  (Ludgate Ins. Co. v. Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 602 (Ludgate).)  At Power’s request, the trial court also took judicial notice of the administrative record in the case, and Katzeff does not contend it was improper for the court to do so.



	� At the time, Kuljian did not own the property.  As we will discuss, the complaint alleges that he bought the property shortly before the complaint was filed in 2008.



	� Section 4584, a portion of the FPA, provides in pertinent part:  “Upon determining that the exemption is consistent with the purposes of this chapter, the board may exempt from this chapter, or portions thereof, a person engaged in forest management whose activities are limited to any of the following:  [¶] . . . [¶] (g)(1) The one-time conversion of less than three acres to a nontimber use. . . .”



	� Katzeff’s notice of appeal was filed after the trial court made its order granting Power’s motion for judgment on the pleadings as to all causes of action, but before judgment had been entered.  We will treat it as having been filed immediately after entry of judgment.  (Cal. Rules of Court, rule 8.104(e)(2).)  On appeal, CDF has filed a respondent’s brief addressing the first and second causes of action.  Powers has joined CDF’s brief and made additional arguments addressing all three causes of action.  Kuljian has filed a one-page brief in which he “generally adopts” the other respondents’ arguments.



	� Section 4582 sets out the necessary contents of a THP.



	� In any case, it appears that removal of the trees now at issue was part of the original 1988 THP proposal.  The official response of the director of forestry to significant environmental effects raised during the THP evaluation process stated that storm winds were predicted to be funneled and accelerated “as a result of this operation,” noted that Katzeff’s home was within 200 feet of the southeast boundary of the plan, and provided that no trees should be removed within 200 feet of his home without prior approval.  Furthermore, a “Wind Impact Analysis” prepared by CDF in December 1987 indicated that Katzeff’s cabin and outbuildings were “near the southeast corner of the harvest area [and were] within striking distance of edge trees,” and suggested as a mitigation measure that a wind buffer strip be left on the southeast corner of the harvest area.  This discussion implies cutting down the trees Powers now seeks to harvest in fact was part of the original project as contemplated.



	� As our discussion indicates, our conclusion here does not depend on whether the issuance of a conversion exemption is ministerial or discretionary.  We note, however, that the rules applying to conversion exemptions direct that significant adverse impacts should be taken into account when addressing a proposed conversion.  Forest Practice Rules, rule 1104.1(a)(1)(E)(2) requires the notice of conversion exemption to include a statement by the owner of the timber certifying that, among other things, “there is [a] ‘bona fide intent[,’] as defined in CCR 1100(b), to convert.”  Rule 1100(b) defines bona fide intent to mean “a present, sincere intention of the applicant to conform with and successfully execute the conversion plan, as determined by the Director in accordance with provisions of [rule] 1105.2.”  Rule 1105.2 provides:  “The Director shall determine the applicant’s bona fide intention to convert in light of the present and predicted economic ability of the applicant to carry out the proposed conversion; the environmental feasibility of the conversion, including, but not limited to, suitability of soils, slope, aspect, quality and quantity of water, and micro-climate; adequacy and feasibility of possible measures for mitigation of significant adverse environmental impacts; and other foreseeable factors necessary for successful conversion of the proposed land use.”  (Italics added.)



	� Forest Practice Rules, rule 1104.1(a)(3) requires the landowner, before submitting the exemption to CDF, to mail a letter to adjacent landowners notifying them of the intent to harvest timber.  It also requires the registered professional forester or designee to post a neighborhood notification of conversion exemption timber operations at least five days before the postmark date of the submission of the notice of conversion exemption operations to the director.  (Ibid.)



	� Section 4584 provides in pertinent part:  “Upon determining that the exemption is consistent with the purposes of this chapter, [CDF] may exempt from this chapter, or portions thereof, a person . . . whose activities are limited to . . . :  [¶] . . . [¶] (g)(1) The one-time conversion of less than three acres to a nontimber use.”  (Italics added.)  Our conclusion that CDF must determine bona fide intent on a case-by-case basis is based on this statute, on Forest Practice Rules, rule 1104.1, which relates to conversion exemptions, and the other rules referenced in rule 1104.1; it is not based on the statutes and rules that relate to timberland conversion permits (see § 4621 et seq.).



	� Without ruling on any particular items of evidence that may be admissible at trial of this matter, we note that our Supreme Court has held that judicial review of a ministerial or informal administrative action is not confined to the administrative record if the facts are in dispute.  (See Western States Petroleum Assn. v. Superior Court (1995) 9 Cal.4th 559, 575-576.)
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CERTIFIED FOR PARTIAL PUBLICATION®

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FIRST APPELLATE DISTRICT

DIVISION FOUR
PAUL KATZEFF,
Plaintiff and Appellant,
V. A122642
CALIFORNIA DEPARTMENT OF '
FORESTRY AND FIRE PROTECTION (Mendocino County Super. Ct.
etal., No. SCTMCVG 08-51346)

Defendants and Respondents;

GREG KULJIAN and ED POWERS,

Real Parties in Interest.

In this case, we are called upon to decide whether the California Department of
Forestry and Fire Protection (CDF) properly granted an exemption allowing the
harvesting of less than three acres of timber without environmental review, when one of
the mitigation measures to two prior timber harvesting plans for the same property was
that the trees in question remain in place to protect a neighboring property from excessive
wind. The trial court decided CDF properly granted the exemption, and entered
judgment on the pleadings in plaintiff Paul Katzeff’s action for violations of the

California Environmental Quality Act (CEQA) (Pub. Res. Code,! § 21000 et seq.),

* Pursuant to California Rules of Court, rules 8.1105(b) and 8.1110, this opinion is
certified for publication with the exception of parts I1.D.-E.

I All undesignated statutory references are to the Public Resources Code. Rule
references cited as the Forest Practice Rules in text and as FP Rules parenthetically are to
title 14 of the California Code of Regulations.



violations of the Z’Berg-Nejedly Forest Practice Act of 1973 (§ 4511 et seq.) (the FPA),
and nuisance. We reverse.
I. BACKGROUND

This action was brought against CDF, Gregg Kuljian, and Ed Powers (collectively
respondents) in April 2008, seeking to set aside CDF’s approval of an exemption
allowing the conversion of less than three acres of timber on Kuljian’s property.
According to the first amended complaint and petition for writ of mandate (the
complaint),? plaintiff and Kuljian own adjoining parcels of property. In 1988, CDF
approved a Timber Harvest Plan (THP) on Kuljian’s land (the property) (the 1988 THP).?
CDF concluded that the THP as proposed would allow wind to be funneled and
accelerated, creating a threat of damage to Katzeff’s property and home. Accordingly, as

66 ¢

one of the conditions of approval, CDF required that “ ‘no trees . . . be removed from
within 200 feet of [Katzeff’s home] unless prior approval is obtained from [Katzeff].”
CDF approved another THP for the same location 10 years later, in 1998 (the 1998
THP). Noting the apparent effectiveness of the wind buffer, CDF again required the
landowner to refrain from cutting down trees within 200 feet of Katzeff’s house.
Some years later, Powers sold the property to Kuljian. Kuljian could not afford to
pay the purchase price, and so as a condition of the sale, he agreed to seek a “conversion

exemption” pursuant to section 4584, subdivision (g), and to give Powers the right to log

and sell the timber.* In the application for the conversion exemption, Kuljian stated he

2 Because this case comes to us after the trial court granted a motion for judgment
on the pleadings, we accept as true all material facts of the complaint. (Ludgate Ins. Co.
v. Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 602 (Ludgate).) At Power’s
request, the trial court also took judicial notice of the administrative record in the case,
and Katzeff does not contend it was improper for the court to do so.

3 At the time, Kuljian did not own the property. As we will discuss, the complaint
alleges that he bought the property shortly before the complaint was filed in 2008.

4 Section 4584, a portion of the FPA, provides in pertinent part: “Upon
determining that the exemption is consistent with the purposes of this chapter, the board
may exempt from this chapter, or portions thereof, a person engaged in forest



intended to convert the timberland to an orchard. In April 2008, CDF “accepted and
thereby approved” the conversion exemption.

In his first cause of action, Katzeff alleged that the conversion exemption violated
the FPA and CEQA in that it would destroy a mitigation previously deemed necessary.
In his second cause of action, he alleged that Kuljian did not have a bona fide intent to
convert the land to an orchard. The third cause of action alleged a claim for private
nuisance.

Powers moved for judgment on the pleadings on the ground that the complaint did
not state a cause of action. (Code Civ. Proc., § 438, subd. (c)(1)(B).) The trial court
granted the motion and dismissed the action in its entirety. Katzeff appealed.’

I1. DISCUSSION
A. Standard of Review

“ ‘Review of a judgment on the pleadings requires the appellate court to
determine, de novo and as a matter of law, whether the complaint states a cause of action.
[Citation.] For purposes of this review, we accept as true all material facts alleged in the
complaint. [Citation.] ... [q]... ‘[W]e give the complaint a reasonable interpretation by
reading it as a whole and all of its parts in their context. [Citations.] We are not
concerned with a plaintiff’s possible inability to prove the claims made in the complaint,
the allegations of which are accepted as true and liberally construed with a view toward
attaining substantial justice. [Citations.]’ [Citation.]” (Ludgate, supra, 82 Cal.App.4th

at p. 602.) “The grounds for the motion must appear on the face of the complaint, and in

management whose activities are limited to any of the following: [{] ... [q] (g)(1) The
one-time conversion of less than three acres to a nontimber use. . . .”

> Katzeff’s notice of appeal was filed after the trial court made its order granting
Power’s motion for judgment on the pleadings as to all causes of action, but before
judgment had been entered. We will treat it as having been filed immediately after entry
of judgment. (Cal. Rules of Court, rule 8.104(e)(2).) On appeal, CDF has filed a
respondent’s brief addressing the first and second causes of action. Powers has joined
CDF’s brief and made additional arguments addressing all three causes of action. Kuljian
has filed a one-page brief in which he “generally adopts™ the other respondents’
arguments.



any matters subject to judicial notice. (Code Civ. Proc., § 438, subd. (d).)” (Shea Homes
Limited Partnership v. County of Alameda (2003) 110 Cal.App.4th 1246, 1254.)
B. Requirements of FPA and CEQA

“ ‘Timber harvesting operations in this state must be conducted in accordance with
the provisions of the Forest Practice Act. The [FPA] was intended to create and maintain
a comprehensive system for regulating timber harvesting in order to achieve two goals:
(1) to ensure that “[w]here feasible, the productivity of timberlands is restored, enhanced,
and maintained”; and (2) to ensure that “[t]he goal of maximum sustained production of
high-quality timber products is achieved while giving consideration to values relating to
recreation, watershed, wildlife, range and forage, fisheries, . . . and aesthetic enjoyment.”
(...§4513.) ... [Citation.] [q] The [FPA] requires timber owners or operators on
private land to submit a timber harvest plan specific to the site and planned logging
activity to CDF for approval before harvesting. . . . [{]] CDF’s approval of timber
operations is generally subject to CEQA, but under section 21080.5, the [FPA’s]
regulatory scheme has been certified for exemption from CEQA’s requirements for
preparation of an environmental impact report (EIR) before approval of a project.
[Citation.] ‘Under the terms of section 21080.5, subdivision (c), that certification
expressly exempts the timber harvesting plan process from the provisions of chapters 3
and 4 and section 21167 of CEQA. (§ 21080.5, subd. (c).) Chapters 3 and 4 deal, in
large part, with the various requirements of an EIR at both the state level (chapter 3) and
the local level (chapter 4). Section 21167 sets forth the time within which an action
challenging a public agency’s decision under the provisions of CEQA must be filed.’
[Citation.]” (Ebbetts Pass Forest Watch v. California Dept. of Forestry & Fire
Protection (2008) 43 Cal.4th 936, 942-943 (Ebbetts Pass).)

Division Five of the First Appellate District explained the relationship between the
requirements of the FPA and CEQA in Friends of the Old Trees v. Department of
Forestry & Fire Protection (1997) 52 Cal.App.4th 1383, 1388, as follows: “Under the
[FPA] and its implementing regulations, hereafter Forestry Rules ([rule] 895 et seq.), . . .
logging . . . . [is] subject to the Department’s approval of a site specific THP. [Citations.]



The THP preparation and approval process is the functional equivalent of the preparation
of an environmental impact report (EIR) contemplated by [CEQA]. [Citation.]” “[W]ith
the exception of certain specific provisions of CEQA relating to the ‘procedural
elements’ of the EIR process, ‘CEQA and its substantive criteria for the evaluation of a
proposed project’s environmental impact apply to the timber harvesting industry, and are
deemed part of the [FPA] and the Forestry Rules.” [Citations.] The Supreme Court has
.. . reiterated that timber harvesting is not exempt from adhering to the broad policy
goals of CEQA. To the contrary, the court held ‘that in approving timber harvesting
plans, the [administrative body] must conform not only to the detailed and exhaustive
provisions of the [FPA], but also to those provisions of CEQA from which it has not been
specifically exempted by the Legislature.” [Citation.] [q] Significantly, the [FPA] and the
Forestry Rules establish a statutory and regulatory framework that, construed together
with CEQA, confers on the Department the obligation to see that cumulative impacts and
alternatives to the project, as well as other specified environmental information, be taken
into consideration in evaluating THP’s.” (/d. at p. 1393.) Moreover, “CDF has not only
the authority but also the duty to approve, disapprove, and impose mitigation measures
on timber harvest plans . . ..” (Ebbetts Pass, supra, 43 Cal.4th at p. 957.)

As explained in Environmental Protection Information Center, Inc. v. Johnson
(1985) 170 Cal.App.3d 604, 609-610, a THP “is an informational document designed to
serve as an ‘abbreviated’ environmental impact report, setting forth proposed measures to
mitigate the logging operation’s potential adverse impact on the environment. CDF and
public review of the THP prior to approval is intended to ensure that the adverse
environmental effects are substantially lessened, particularly by the exploration of
feasible less damaging alternatives to the proposed harvesting project. [] ... [Y] Section
21080.5 [a part of CEQA], provides that the Secretary of the Resources Agency may
certify a regulatory program of a state agency as exempt from the requirement of EIR
preparation, if the program requires that a project be preceded by the preparation of a
written project plan containing sufficient environmental impact information. To be

certifiable, the agency’s regulatory program must be governed by rules and regulations



(1) which require that no project shall be approved if there are feasible alternatives or
mitigation measures available which would substantially lessen any adverse impact on
the environment (§ 21080.5, subd. (d)(2)(1))....”

C. Destruction of Mitigation Measure

Katzeff’s first cause of action alleges that CDF violated both the FPA and CEQA
by approving a conversion exemption that would destroy a mitigation it had previously
deemed necessary under those statutory schemes. Katzeff argues that CDF’s actions
constituted improper “piecemealing” of a project, and that an agency may not delete a
mitigation required by CEQA without supplemental environmental review. Respondents
take the position that the approval was a ministerial act not subject to CEQA and that it
bore no relationship to the mitigation measures required by the 1988 and 1998 THP’s.
They also argue that the THP’s have long since expired, and with them their mitigation
requirements.

Several statutes and rules bear upon the parties’ arguments. Section 4581 forbids
anyone to conduct timber operations unless a THP has been submitted to CDF.® Section
4590, subdivision (a) provides that a THP is effective for no more than three years, unless
extended pursuant to specified procedures. Forest Practice Rules, rule 1039.1 provides
that the “effective period of the plan” is “the 3-year period following the date the plan is
determined to be in conformance or otherwise becomes effective pursuant to PRC
4582.7. Timber operations shall commence no earlier than the expected date of
commencement stated in the plan,” except under certain conditions. The THP’s at issue
here were approved in 1988 and 1998. There is no dispute that the right to conduct
timber operations under these THP’s has expired.

Conversion exemptions are governed by section 4584 and Forest Practice Rules,
rule 1104.1. As we have explained, section 4584 allows the State Board of Forestry and
Fire Protection, upon determining that the exemption is consistent with the purposes of

the FPA, to exempt from the FPA’s requirements anyone whose activities are limited to,

6 Section 4582 sets out the necessary contents of a THP.



among other things, “[t]he one-time conversion of less than three acres to a nontimber
use.” (§ 4584, subd. (g)(1); see § 4521.3.) Rule 1104.1 establishes the requirements for
such exemptions. Under rule 1104.1(a), the conversion exemption “is applicable to a
conversion of timberland to a non-timber use only, of less than three acres in one
contiguous ownership, whether or not it is a portion of a larger land parcel and shall not
be part of a THP.” The notice of conversion exemption, which initiates the process, is
required to contain certain material, including the names and addresses of the landowner,
timber owner, and others; a legal description of the land at issue; certain maps; and a
statement by the owner of the land to be converted certifying that the operation is a one-
time conversion to nontimberland use, certifying that there is a bona fide intent to
convert, specifying what the use will be after the conversion, and certifying that the
landowner has not obtained a conversion exemption in the previous five years, unless a
waiver had been granted. (FP Rules, rule 1104.1(a)(1).) As relevant here, timber
operations conducted under rule 1104.1 are exempt from the conversion permit and THP
requirements of the rules related to the conversion of timberland.

The presenting issue here is whether a conversion exemption that would destroy a
mitigation required under now-expired THP’s may be approved without additional
environmental review. The parties have drawn our attention to no case precisely on
point, and our own research has disclosed none.

Katzeff contends this case is analogous to Orinda Assn. v. Board of Supervisors
(1986) 182 Cal.App.3d 1145 (Orinda). There, a developer sought to build a project that
included office, commercial, retail and theater space in downtown Orinda, on a site
occupied by a historic theater and bank building that would have been demolished by the
project as proposed. (/d. at pp. 1150-1153.) While environmental review of the project
was proceeding under CEQA, the building inspection department issued an unconditional
permit for demolition of the theater and bank building. Division Three of the First
Appellate District concluded that this procedure violated CEQA because the “demolition
was a phase of the overall Project; as such, it was subject to the same CEQA review as

the rest of the Project, and the demolition permit could not be issued until the entire



CEQA process was completed and the overall Project lawfully approved.” (Orinda, at
pp. 1145, 1171.) The court reasoned: “A public agency is not permitted to subdivide a
single project into smaller individual subprojects in order to avoid the responsibility of
considering the environmental impact of the project as a whole. ‘The requirements of
CEQA, “cannot be avoided by chopping up proposed projects into bite-size pieces which,
individually considered, might be found to have no significant effect on the environment
or to be only ministerial.” [Citation.]” [Citation].” (/bid.) The court noted that the
demolition of the building had been considered part of the project from the outset, and
that “[m]ost important, both the Board and the Planning Commission imposed conditions
on the demolition of the Theatre and Bank Building as part of their approval of the
Project. . . . If demolition could be segregated from other development activities and
made nonreviewable, the requirements of CEQA would be avoided altogether . . . .” (/d.
atp. 1172.)

Several points in Orinda are significant here. First, Orinda states the well-
established principle that a project cannot be divided into smaller parts that individually
will not have a significant effect on the environment. Second, this rule is applicable even
if one of the smaller parts might require only ministerial, rather than discretionary,
approval. Third, where conditions are imposed on a project, those conditions—and the
policies behind CEQA—cannot be avoided by applying for another approval apart from
the larger project. (Orinda, supra, 182 Cal.App.3d at pp. 1171-1172.)

Here, respondents contend, issuance of the conversion exemption was a ministerial
action that required no environmental review. Under Orinda, however, even if we accept
the argument that the exemption was ministerial, an applicant cannot avoid
environmental review of a portion of a larger project simply by securing a separate
ministerial permit, particularly where the permit would undo the protective effects of
conditions imposed on a project’s approval.

We recognize that Orinda is not precisely on point because the demolition permit
there was issued while the overall project was under review, while here the conversion

exemption took place years later. But if that distinction were dispositive, any mitigation



required by CEQA or the FPA could be nullified simply by the passage of time. As
Katzeff points out, under this line of reasoning, the wind buffer mitigation could
permissibly be destroyed virtually as soon as it became necessary—that is, after the
landowner had completed operations under the THP—because the landowner could
simply seek a conversion exemption as soon as the right to conduct timber operations
under the THP had expired. The conflict between this result and the intent of CEQA is
self-evident.” As noted in another context, “[e]xpiration of the [approval] was an abstract
occurrence that had no effect on the project’s environmental impacts.” (Moss v. County
of Humboldt (2008) 162 Cal.App.4th 1041, 1056.)

We see no principled distinction between a conversion exemption sought
immediately after the right to harvest under a THP has expired, and one sought a decade
later. Whether or not the legal right to harvest timber has expired, the environmental
effects of the harvest are presumed to remain. The wind buffer was required in order to
mitigate the effects of the timber harvest on Katzeff’s property, and respondents offer no
basis for a conclusion that the mitigation expires as a matter of law once the time to
complete the timber harvesting—the very action that creates the need for the mitigation—
has expired.

Lincoln Place Tenants Assn. v. City of Los Angeles (2005) 130 Cal.App.4th 1491
(Lincoln Place) is also instructive on this question. The owners of an apartment complex

built in 1951 sought to demolish the apartments and replace them with new structures.

" In any case, it appears that removal of the trees now at issue was part of the
original 1988 THP proposal. The official response of the director of forestry to
significant environmental effects raised during the THP evaluation process stated that
storm winds were predicted to be funneled and accelerated “as a result of this operation,”
noted that Katzeff’s home was within 200 feet of the southeast boundary of the plan, and
provided that no trees should be removed within 200 feet of his home without prior
approval. Furthermore, a “Wind Impact Analysis” prepared by CDF in December 1987
indicated that Katzeff’s cabin and outbuildings were “near the southeast corner of the
harvest area [and were] within striking distance of edge trees,” and suggested as a
mitigation measure that a wind buffer strip be left on the southeast corner of the harvest
area. This discussion implies cutting down the trees Powers now seeks to harvest in fact
was part of the original project as contemplated.



(Id. at p. 1495.) As mitigation for the loss of the historical and architectural value of the
apartments, the EIR recommended that before demolishing them, photographs should be
taken of typical interiors and exteriors, drawings should be made of each type of unit and
the site plan, and the structures should be offered for sale and removal to a new location.
(Id. at p. 1498.) The city adopted the EIR. (/d. at p. 1500.) Afterward, however, the
State Historical Resources Commission nominated the apartments for inclusion in the
National Register, and while the nomination was pending, the owners applied for and
obtained permits to demolish five of the structures on the property. (/d. at pp.
1500-1501.) The owners took the position that the demolition was not part of the
building project, which was “ ‘an entitlement to build; . . . not an entitlement to
demolish’ ”’; therefore, according to the owners, they only had to comply with the
conditions on the redevelopment project when they began building. The Court of Appeal
rejected this distinction as “disingenuous at best,” noting that under CEQA a “ ‘project’
1s “ ‘the whole of an action, which has a potential for resulting in’ a direct or indirect
physical change in the environment,” and that “CEQA’s requirements ‘cannot be avoided
by chopping up proposed projects into bite-size pieces which, individually considered,
might be found to have no significant effect on the environment or to be only
ministerial.” ” (Lincoln Place, at p. 1507, fn. omitted.) Thus, on these facts, the court
continued, “it cannot be argued CEQA does not apply to the . . . demolition on the ground
demolition permits are ministerial acts.” (Lincoln Place, at p. 1507, fn. 22, citing
§ 21080, subd. (b)(1) and Friends of Westwood, Inc. v. City of Los Angeles (1987) 191
Cal.App.3d 259 [discussion of ministerial and discretionary acts].) The court noted that
demolition of the existing apartments had always been part of the owners’ plan and that
the city had incorporated the mitigation measures into the project as conditions of
approval, and went on: “Having placed these conditions on the demolition segment of
the redevelopment project, the city cannot simply ignore them. Mitigating conditions are
not mere expressions of hope.” (Lincoln Place, supra, 130 Cal.App.4th at p. 1508.)

The court in Lincoln Place further noted that “[a]lthough the city cannot ignore the

mitigating conditions it imposed on the . . . project it can modify or delete them. After a
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project has been approved and while it is still being developed a mitigation measure or
condition of approval may be changed or deleted if the measure has been found to be
impractical or unworkable.” (Lincoln Place, supra, 130 Cal.App.4th at pp. 1508-1509.)
For this, the court relied on Napa Citizens for Honest Government v. Napa County Bd. of
Supervisors (2001) 91 Cal.App.4th 342, 358-359, which recognized that CEQA requires
an agency to take steps to ensure that mitigation measures *“ ‘will actually be
implemented as a condition of development, and not merely adopted and then neglected
or discarded.” ” However, the court in Napa Citizens went on to conclude that nothing in
the law required that “a mitigation measure, once adopted, is binding for all time.” (/d. at
p- 359.) Rather, “when an earlier adopted mitigation measure has been deleted, the
deference provided to governing bodies with respect to land use planning decisions must
be tempered by the presumption that the governing body adopted the mitigation measure
in the first place only after due investigation and consideration. We therefore hold that a
governing body must state a legitimate reason for deleting an earlier adopted mitigation
measure, and must support that statement of reason with substantial evidence.” (/bid.,
italics added; see also Mani Brothers Real Estate Group v. City of Los Angeles (2007)
153 Cal.App.4th 1385, 1388-1389, 1403 [no need for supplemental EIR rather than
addendum to EIR where substantial evidence supported city’s conclusion mitigation
measures no longer necessary].) Although the decision in Napa Citizens was made in the
context of a land use plan, the court in Lincoln Place concluded that the rules adopted in
Napa Citizens apply to all projects that come within CEQA. (Lincoln Place, supra, 130
Cal.App.4th at p. 1509.)

We likewise presume that CDF adopted the mitigation measure at issue only after
due investigation and consideration. In fact, the administrative record indicates that this
is the case. The wind impact analysis prepared in connection with the 1988 THP
discusses the risk that, as a result of the project, storm winds would become “funneled
and accelerated on the southeastern corner,” near Katzeff’s house, and would “deflect off
the residual trees along the southern edge of the harvest area and will be directed to the

corner.” The analysis reviews the literature on this phenomenon and the ways to
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minimize its effects, and recommends a buffer strip as a mitigation measure, based on
conversations with professors of silviculture at the University of California, Berkeley and
at Humboldt State University.

Consistent with the reasoning of the cases we have discussed, we conclude that
where a public agency has adopted a mitigation measure for a project, it may not
authorize destruction or cancellation of the mitigation—whether or not the approval is
ministerial—without reviewing the continuing need for the mitigation, stating a reason
for its actions, and supporting it with substantial evidence. There may be good reasons
for CDF to conclude that the wind buffer is no longer necessary to protect Katzeff’s
house from the effects of the harvesting done pursuant to the 1988 and 1998 THP’s.
While the passage of time may have eliminated the need for the mitigation, it does not on
its own render the mitigation inoperative, and CDF must justify its decision to allow the
buffer strip to be cut down.?

Accordingly, we conclude the trial court erred in dismissing the first cause of

action.

8 As our discussion indicates, our conclusion here does not depend on whether the
issuance of a conversion exemption is ministerial or discretionary. We note, however,
that the rules applying to conversion exemptions direct that significant adverse impacts
should be taken into account when addressing a proposed conversion. Forest Practice
Rules, rule 1104.1(a)(1)(E)(2) requires the notice of conversion exemption to include a
statement by the owner of the timber certifying that, among other things, “there is [a]
‘bona fide intent[,’] as defined in CCR 1100(b), to convert.” Rule 1100(b) defines bona
fide intent to mean “a present, sincere intention of the applicant to conform with and
successfully execute the conversion plan, as determined by the Director in accordance
with provisions of [rule] 1105.2.” Rule 1105.2 provides: “The Director shall determine
the applicant’s bona fide intention to convert in light of the present and predicted
economic ability of the applicant to carry out the proposed conversion; the environmental
feasibility of the conversion, including, but not limited to, suitability of soils, slope,
aspect, quality and quantity of water, and micro-climate; adequacy and feasibility of
possible measures for mitigation of significant adverse environmental impacts; and other
foreseeable factors necessary for successful conversion of the proposed land use.”
(Italics added.)
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D. Bona Fide Intent to Convert

In the second cause of action, Katzeff alleges that Kuljian did not have a present,
bona fide intent to convert the land to an orchard, and that the planting of the orchard was
not the purpose of the conversion. According to the complaint, Kuljian could not afford
to pay the full purchase price for the property, and the real parties accordingly agreed that
Kuljian would seek a conversion exemption for the land in question and Powers would
retain the rights to the timber. The complaint also alleges that CDF failed to determine
that Kuljian had a bona fide intent to convert the timberland under the criteria set forth in
rule 1105.2, and that its approval of the conversion was not based on substantial evidence
and was unlawful.

Forest Practice Rules, rule 1104.1, which governs conversion exemptions, requires
that a registered professional forester submit to the director a notice of conversion
exemption timber operations containing a statement by the owner of the timberland to be
converted certifying, among other things, “that after considering the owner’s own
economic ability to carry out the proposed conversion and the feasibility evaluation
required by 14[ JCCR 1104.1(a)(6) that there is [a] ‘bona fide intent[,’] as defined in
CCR 1100(b), to convert.” (FP Rules, rule 1104.1(a)(1)(E)(2).) Rule 1104.1(a)(6)
requires the timberland owner, using the services of a registered professional forester, to
provide information that the conversion is feasible, based on the extent of vegetation
removal and site preparation required for the conversion, and the suitability of the soils,
slope, aspect, and microclimate for the stated nontimber use. Rule 1100(b) defines

2 9

“ ‘bona fide intent’ ” as “a present, sincere intention of the applicant to conform with and
successfully execute the conversion plan, as determined by the Director in accordance
with provisions of [rule] 1105.2.”

The administrative record shows that CDF received the notice of conversion
exemption on March 21, 2008. The application included Kuljian’s certification that the
project was a one-time conversion, that he had the economic means to carry it out and
bona fide intent, specifying the use of the land after conversion, and certifying that

Kuljian had not obtained such an exemption previously. (See FP Rules, rule
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1104.1(a)(1)(E).) It also included a letter by registered professional forester Tom Kisliuk
discussing the extent of the vegetation removal and site preparation required for the
conversion, concluding that the soils, slope, aspect, and microclimate of the site were
suitable for the proposed orchard, and supporting that conclusion with a discussion of the
soil type, the slope, effects of weather, erosion hazards. (See id., rule 1104.1(a)(6).)
Kisliuk also certified that he had prepared a notice to be mailed by the landowner and that
the notice was posted at least five days before the submission of the notice of conversion
exemption, as required by rule 1104.1(a)(3);” included in the application was a sample of
Kuljian’s letter to neighboring landowners (including Katzeft), informing them of his
plans to seek the conversion exemption. CDF accepted the conversion exemption on
April 9, 2008, which authorized Kisliuk to begin timber operations on the site.

On April 1, 2008, while CDF’s approval was pending, Katzeff wrote to Donald
Morse of CDF and expressed his concerns about the effects of the loss of the wind buffer
zone. On April 13, 2008, after the conversion exemption had been accepted, Katzeff sent
an email message to Morse, informing him that logging had begun, again expressing his
concern about increased wind as a result of the operation, and explaining that the site was
an unsuitable spot for an orchard and that Kuljian had told him he had been “forced to
agree to say that an orchard would be put on that location otherwise he would not be able
to purchase the land.”

In light of the factual dispute raised by the administrative record, it was incumbent
upon the director to determine whether Kuljian had a bona fide intent to convert the
property as required under Forest Practice Rules, rules 1100(b) and 1105.2. (FP Rules,
rule 1104.1(a)(1)(E)(2).) The record contains no such determination.

% Forest Practice Rules, rule 1104.1(a)(3) requires the landowner, before
submitting the exemption to CDF, to mail a letter to adjacent landowners notifying them
of the intent to harvest timber. It also requires the registered professional forester or
designee to post a neighborhood notification of conversion exemption timber operations
at least five days before the postmark date of the submission of the notice of conversion
exemption operations to the director. (/bid.)

14



The trial court concluded and respondents contend that no such determination is
required because the regulation states that the director “shall” approve the exemption
when the notice of conversion exemption is “complete and accurate.” (FP Rules, rule
1104.1(a)(4)(A).) But the regulation also requires that the applicant certify that there is a
“ ‘bona fide intent[,’] as defined in CCR 1100(b), to convert . ..” (rule
1104.1(a)(1)(E)(2)), and rule 1100(b) defines ““ ‘bona fide intent’ > as “a present, sincere
intention of the applicant to conform with and successfully execute the conversion plan,
as determined by the Director in accordance with provisions of [rule] 1105.2.” (Italics
added.) This is in keeping with the law authorizing the exemption. That statute provides
that CDF will determine, on a case-by-case basis, whether the proposed one-time
conversion of less than three acres “is consistent with the purposes of [the FPA].”

(§ 4584, subd. (g)(1).)'°

Katzeff alleged in his second cause of action that Kuljian did not have a present,
bona fide intent to convert the land, and that CDF failed to determine he had such an
intent according to the criteria set forth in Forest Practice Rules, rule 1105.2. Applying
the principles we have discussed, we conclude these allegations are sufficient to state a

cause of action.!!

10 Section 4584 provides in pertinent part: “Upon determining that the exemption
is consistent with the purposes of this chapter, [CDF] may exempt from this chapter, or
portions thereof, a person . . . whose activities are limitedto ... : [] ... []] (g)(1) The
one-time conversion of less than three acres to a nontimber use.” (Italics added.) Our
conclusion that CDF must determine bona fide intent on a case-by-case basis is based on
this statute, on Forest Practice Rules, rule 1104.1, which relates to conversion
exemptions, and the other rules referenced in rule 1104.1; it is not based on the statutes
and rules that relate to timberland conversion permits (see § 4621 et seq.).

"' Without ruling on any particular items of evidence that may be admissible at
trial of this matter, we note that our Supreme Court has held that judicial review of a
ministerial or informal administrative action is not confined to the administrative record
if the facts are in dispute. (See Western States Petroleum Assn. v. Superior Court (1995)
9 Cal.4th 559, 575-576.)

15



E. Nuisance

Katzeff’s third cause of action alleges that the proposed logging operation will
constitute a private nuisance that will injure him, and seeks a judicial determination as to
whether the logging is lawful.

Government Code section 51115.5 provides in part: “(a) Notwithstanding any
other provision of law, timber operations conducted within a timber production zone
pursuant to the provisions of the [FPA] shall not constitute a nuisance, private or public.
[9] (b) This section is not applicable with respect to any timber operation which (1)
endangers public health or public safety . . . .” This provision has been described as
exempting timber operations in timberland production zones “(if conducted in
compliance with the FPA) from being considered a public or private nuisance [citation].”
(Big Creek Lumber Co. v. County of San Mateo (1995) 31 Cal.App.4th 418, 425, tn. 12.)

Powers argues that he and the Department acted properly in accordance with the
FPA and the applicable Forest Practice Rules, and that therefore, under Government
Code section 51115.5, he cannot be liable for nuisance in connection with his activities
under the conversion exemption. We have already concluded that Katzeff has stated a
cause of action as to whether the conversion exemption is lawful under the FPA. In the
circumstances, we likewise conclude that he has stated a cause of action as to whether
any such activities, if unlawful, would constitute a nuisance.

II1. DISPOSITION
The judgment is reversed. The stay of timber operations heretofore imposed by

writ of supersedeas shall remain in effect pending finality of this opinion.

RIVERA, J.
We concur:

RUVOLO, P.J.

SEPULVEDA, J.
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ITEM NO. 8 . ‘ PUBLIC HEARING - REZONING/USE
' PERMIT AND TENTATIVE MAP -

MatanzaS"WOOGS“Z“QSU Sonoma

Avenue - File No. 79-0149

PROJECT PLANNER: Jerry Duggan

' ULTIMATE PROJECT: 10-unit Planned Residential
A Unit Development
LOCATION: | 950 Sonoma Avenue
ASSESSOR NUMBER: ' 9-211-85
GENERAL PLAN DESIGNATION: - </ Medium Density Residential
CURRENT ZONING/PROPOSED: , | ,Mﬂ .
OHNER/APPLICANT: | 7/ M bH U _ 0 |
- REPRESENTATIVE: 7 A AP Ak
REQUESTED ACTION: &;ifef ; | * Approve Use Permit and
_ 7% Tentative Map; Recommend appro-
.. val of Rezoning
~ FURTHER ACTIONS REQUIRED{,MHAM_”¥WMMM,WMLM . m”‘MMMMUse“Permip/Design Review-
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DEVELOPMENT AND POLICY GUIDELINES

MATANZAS WOODS

CITY OF SANTA ROSA
P.O. Box 1678

A 1.17 Acre Planned Unit Development Santa Rosa, CA. 95402

" 950 Sonoma Avenue, Santa Rosa, California

Owner/Developer -~ William J. Abel NOV 10 1383

DEPARTMENT OF
COMMUNITY. DEVELOPMENT

OBJECTIVE

A. 1t is the developer's intent to achieve rezoning of the subject
property through the Planned Development (PD) Process in
order to develop it under the combined guidelines of Residen-
tial (R-3) and Planned Unit Development (PD) Zoning and the
criteria set forth in this document.

B. Proposed Use: Townhouse Uniis.

GENERAL CRITERIA

A. The proposed development will serve as a residential complex for
the Santa Rosa community and, as such, shall be a visual as well
as a functional entity. A "unifying" architectural theme should
tie all structures together though the use of identical or similar
materials and building character. - Landscaping shall reinforce
this concept of a unified development as well as providing a soft-
ening affect on parking areas. Appropriate parking requirements
must be satisfied and proper consideration shall be given to pedes-
trian as well as vehicular traffic and movements.

B. If phasing of the development is required, each phase must stand
on its own and satisfy all parking requirements. More over,
"temporary" walls, building elements, fencing, and site elements
which subtract from a design completeness either aesthetically or
functionally will not be permitted.

C. The townhouse development shall have a "complexity" meaning
comprised of many parts whereby environmental stimulation and
chalfenge exist. Each subpart should be developed and clearly
expressed so that the whole that results may be vivid, complex
and rich. The structures as well as the surrounding grounds
shall heighten the action of ordinary life into a more dramatic,
memorable experience. ‘
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It1. SITE DESIGN

A.

Vehicular Access: Vehicular access to the site will be from Sonoma
Avenue. A maximum of one drive will be required at the entry and
this drive should be of the "throat" type with no adjacent parkmg
for at least 50 feet from Sonoma Avenue south into the site in order
to prevent vehicular backup onto the street where traffic is the

.greatest. As this drive proceeds south from Sonoma Avenue, it will

turn west and east to form a "T" configuration, giving access to units
adjacent to the creek.

- Parking: Upon coinpletion of the development, the total parking to

townhouse unit ratio shall be no less than 2.5 stalls per unit with
1.0 for occupants. Parking stalls and drive aisles shall comply with
current City dimensional standards. Parking areas shall be broken
into increments that relate functionally to the bu:ldlngs they must
dlrectly serve,

Equipment Areas: All areas used for mechanical equtpment such as
meters and transformers shall be screened from public view. Adequate
enclosures for trash and garbage must be provided.

Landscaping : " Upon completion of the total development, not less than
10% of the site area shall be developed with landscaping. All landscaped
areas shall be provided with a fully automatic irrigation system. The

following criteria shall apply to site landscaping:

1. Wherever possible, major drive lanes shall be bounded with
planting areas containing trees, shrubs and ground cover in
order to minimize the effect of the paved areas.

2. Court areas should include canopy- type trees that will provide
shade durlng summer days

3. The planting scheme shall be such that it unifies the entire develop-
ment. This may be achieved through a repetitive use of tree species
and ground covers that are dispersed throughout the development.

Utilities and Storm Drainage: All utilities shall be located underground.
Sheet flow runs of storm drainage shall be kept away from areas of
pedestrian travel in the parking areas and ponding of storm water is

to be avoided. On-site storm drainage will be discharged by culverts
or other suitable means into a storm drainage system constructed in
compliance with Sonoma County Water Agency and the City of Santa
Rosa Public Works Department. Both water and sanitary services are
available along Sonoma Avenue at the north side of the site. It is
assumed that other utilities such as gas, power and telephone are or
will be made available. All utilities and their distribution shall be

underground.
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Ownership and Maintenance of Common Areas: The developer will
subdivide the development into a series of parcels or lots all or some
of which will be sold to the user of that parcel or to a third party
on a sale-lease back basis. Initial ownership will be vested in the
developer and prior to starting construction, a maintenance program
for all common areas within the development will be established and
managed by the developer. By written agreement, all parcel owners
will share in the maintenance costs on a prorated area basis. Upon
completion of all stages of the development, the developer may trans-
fer management of the maintenance program to another on-site owner
or to a third party. '

On-Site Open Spaces: Open spaces comprised of access drives, park-

ing areas, service drives and courts are intended for general use and

constitute a common area which will be covered by easements insuring

joint use by all users in the center.

Miscellaneous : Adequate provisions shall be made for the following:

1. Adequate exterior lighting.

2. Each unit shall provide adequate storage and space for
laundry facilities. If provided in the garage, the space
- shall not encroach into the area used for vehicular parking.

3. Each unit shall be separated from adjacent units by two one-
hour firewalls. ' ' ‘

4. The consumption of gas, electricity, cable T.V., and water

- within each dwelling unit shall be separately metered so that

the unit owner can be individually billed for each utility. A
shut-off valve for each utility shall be provided for each unit.

(

IV. BUILDING DESIGN

AC

In order to achieve a visual continuity of building design throughout
the center, a unifying motif or theme must be employed that ties the
structures together into one architectural statement. This can be
achieved by employing the following elements:

1. A uniform use of roofing tiles on all exposed roofs.

2. Repetitive use of paving materials for vehicular -and pedestrian
traffic. : A

While it is intended that a uniform architectural scheme be used through-
out the center, minor thematic variations in design should be permitted

to provide interest and variety. Typical examples would be in the use

of compatible colors of exterior colors and variations in window treatments.
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In order to reduce the linear aspect of the buildings, variations
in roof lines should be employed and, where possible, offsets in
the building's principal facades should be considered.

Signing: Principal signing shall consist of one low profile
(maximum 6 feet off grade) sign at the entrance of the site at
Sonoma Avenue and any other signs shall be to identify direc-
tion of traffic flow or parking restrictions only. All signs and
signing programs shall be subject to Community Development
Department review and approval.

Building Heights: No buildings within the development will ex-
ceed 35 feet in height measured to the highest point on the roof.




ORDINANCE NO. 2361

AN ORDINANCE AMENDING APPENDIX B OF THE SANTA ROSA CITY CODE - RECLASSIFYING
PROPERTY -~ (MATANZAS WOODS); LOCATED AT 950 SONOMA AVENUE (ASSESSOR'S PARCEL
NUMBER (9-211-85); FILE NUMBER 79-0149

Section 1. The Council of the City of Santa Rosa, based on the evidence
and records presented, that planned development (“PD") treatment is approporiate
for the reclassification of the property identified in Section 2 due to subject
property's physical configuration and its location adjacent to established deve-

‘ lopment. -

The Council further finds and determines that the reclassification of the
subject property to the RB=S=38=BP District is consistent with the Santa Rosa
General Plan in that:

1. The zoning provides Multiple Family Residential Planned Unit
Development land uses in conformance with the policies of the Land
Use Element of the City's General Plan ; and

2. Adequate City services can be provided for the proposed develop-
ment.

The Council has read, reviewed, and considered the approved. and adopted
Negative Declaration for this project and determineSvﬁhat this reclassification
will not have a significant effect on the environment as shown by said Negative
Declaration.

Section 2. All conditions required by law having been satisfied and all
findings with relation thereto having been made, Appendix B of the Santa Rosa
City Code is hereby amended by amending the "Zoning Map of the City of Santa
Rosa", as described in Section 203, so as to change the classification of the

hereinafter described property as follows:

Assessor's Parcel No. 9-211-85 is changed to the R-3-15-PDAMultiple

Family Residential Planned Unit Development) District. - The Preliminary
Development Plan dated January 25, 1984 is on file in the Department
of Cammunity Development, is hereby approved and the same shall govebn
all development of the property. In addition to any other conditions
that are deemed appropriate or necessary at the time a use permit or
other development permit is applied for, any development approval for
this property shall be expressly conditioned to require the applicant '
to-fulfill all conditions and requirements of the Engineering Advisoﬁy
Committee Report, dated February 15, 1984, as amended on March 2, 1984,

Section 3. This ordinance shall be in full force and effect on and after
the 31st day following its adoption.




IN COUNCIL DULY PASSED this Ist day of May, 1984,

AYES: (5) Mayor Healy, Councilmen Barone, Born, Burkart and Jeffries
NOES: . (0)
ABSENT: (0)

ABSTAIN: (0)

ATTEST: &;E&‘ A ngg, . 5!_74
Assistant City Cler!

APPRC: X A5 TO Foins

Coot ATTOINEY

. Y .
¥ L XA
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ORDINANCE NO. 2041

AN ORDINAMCE AMENDING APPENDIX B OF THE SANTA ROSA
CITY CODE REZONING PRODERlY LOCATED AT 950 SONOMA AVENUE
FILE NUMBER 79-0149

THE PEOPLE OF THE CITY OF.SANTA ROSA DO ENACT AS FOLLOWS:

.Section 1. A1l conditions required by law having been satisfied
and all necessary findings with relation thereto having been made, Appendix B
of the Santa Rosa City.Code,is hereby amended by amending the "Zoning Hap of.
;he City of Santa Rosa" as described in Section 203 so as to chanae the zoning
of the hereinafter described property as follows:

Assessor Parcel Number 9-211-44 and 9-211-68 from the R-3(Multiple
Family Residential) District, to the R-3-15-PD (Multiple Fami1y Residential-

Planned Unit Development Combining) District, the development plan is on file

Section 2. This ordinance shall be in full force and effect from
and after its adoption and pub11cat1on or as soon thereafter as all precedents

of ]aw have been sat15f1ed

IN COUNCIL DULY PASSED this Sth day of ‘0ctober , 1979
AYES: (5) Mayor Healy, Councilmen Barone, Born, Guggiana and Wilhelm
NOES: | ,
ABSENT: . ' £Ziw
APPROVED(\\A = ZZ=z
ATTEST: . e

ek, 5
Assistant City Clegk

APPROVED AS TO FORM
CITY ATTORMEY
s N

[0S S S A AU

- in -the -Department of- Community-Development-and-attached as Exhibit e




RESOLUTION NO. 17236

A RESOLUTION OF THE COUNCIL OF THE CITY OF SANTA ROSA FINDING AND DETERMINING
THAT THE PROPOSED PUBLIC SAFETY BUILDING PARKING LOT NO. 2 IS CONSISTENT WITH
THE CITY OF SANTA ROSA GENERAL PLAN - FILE NO. 84-0045

WHEREAS, the Planning Commission of the City of Santa Rosa reviewed the
question of the consistency of the proposed Public Safety Building Parking Lot
No. 2 with the City's General Plan at a public hearing held March 28, 1985; and

WHEREAS, the Planning Commission received presentations from tue
staff and others regarding the proposed Public Safety Building Parking Lot No. 2 5
and the City's General Plan and detrermined that the parking lot was coisistent
with the General Plan; and

WHEREAS, the Council has reviewed and considered the proposed Public
Safety Building Parking Lot No. 2, the staff presentations, the Planning
Commission findings, and the testimony and other evidence of all those wishing
to be heard on the question of the proposed parking lot's consistency with the
General Plan.

NOW, THEREFORE, based on the reports, records, testimony, and other evi-
dence, the Council of the City of Santa Rosa determines that the proposed Public
Safety Building Parking Lot No. 2 is consistent with the Santa Rosa General
Plan, and this regard the Council finds as follows:

1. The General Rlan allows Public Facility Land Uses throughout the
~ planning arza as shown on the General Plan Graphic. Public facility
uses such as a parking lot are too small to be shown on the Land Use
plan. Public facilities, by necessity and policy, can be placed in all
. zones and scattered throughout the community, according to the
following Land Use Element language for Institution/Public or ~ =~~~ =
Semi-Public Facility: _ : ‘

i
i
i

“New facilities may be appropriate in any land use category based
on need and environmental review." .

2. ' The proposed Public Safety Building Parking Lot No. 2 is an accessory
and similar public facility to the Public Safety Building which was
p:eviously found consistent with Density designation of the General
Plan. : ' : S

3. - The General Plan acknowledges that additional public facilities will be
~needed to serve the planning area population in the year 2000. In this
regard, the development of the site would not hinder the goals and
objectives of the General Plan in that such public facilities will be
needed to serve the population in the year 2000.

4. The update of the Land Use Graphic as a part of the amendment process
in 1984 added substantial land to higher residential density categories
so that the removal of 1.42 acres does not significantly reduce the
total land available for residential development.

5. The development of the site as a parking lot for the Public Safety
Building can be designed in a manner that would not significantly
change the character of the area in that an appropriate combination of
berming, landscaping and fencing can render the parking lot development
of the site compatible with the character of the area. :

6. Development of the site for a public facility use (parking lot), would
not set a pattern for similar private uses along Sonoma Avenue in that
such a public facility use is a one-of-a-kind accessory us2 to an
existing Public Safety Building.

7. The development of a public safety building parking lot is be an ap-
propriate use on Sonoma Avenue.

CC4-9-R4
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8. Unlike other single family Jots that back onto medical offices and
related parking (located on Sonoma Avenue), the lots adjacent to the
subject site (fronting Steiner Court) are large and deep. In this
regard, development of the site for a public safety building parking
lot would have little effect on adjacent residential uses.

9. The site proposed as a public safety building parking lot is in a loca-

tion that provides a logical separation between office uses to the east
and residential uses to the west.

IN COUNCIL DULY PASSED this 9th day of April, 1985.

AYES: (4) Mayor Jeffries, Councilmen Berto, Burton and Healy
NOES: (0)

ABSENT: (1) Councilman Burkart
ABSTAIN: (0)

APPROVED:
WEST:_A_%&&%IZL_
; ssistant City k

'APPROVED AS TO FORM -

=

City Attorney

- CC4-9-R5

Res. 17236 P. 2/2




RESOLUTION NO. 5652

RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF SANTA ROSA
GRANTING A ONE YEAR EXTENSION OF TIME FOR THE MATANZAS WOODS TENTATIVE
MAP - 950 SONOMA AVENUE - FILE NO. 79-0149

WHEREAS, the Planning Commission of the City of Santa Rosa has considered
the request to extend the period for filing of the final map for the Matanzas
Woods Subdivision from October 13, 1983 to October 13, 1984; and

WHEREAS, conditions pertaining to the subject development have not changed
to any appreciable degree.

NOW, THEREFORE, BE IT RESOLVED that the Planning Commission of the City of'
Santa Rosa hereby grants a one year extension of time for-the filing of the

fingl map for the Matanzas Woods Subdivision, subject to the following
conditions: ]

1. Compliance with Planning Commission Resolution No. 4717 dated March.13,
1980, and Planning Commission Resolution No. 5173, dated October 8, 1981.

DULY AND REGULARLY ADOPTED by the Planning Commission of the City of Santa
Rosa on the 10th day of November, 1983, by the following vote: ‘

AYES: 7 (EVANS, BAMBER, BURTON, JONES, KATTE, LUCAS, ZENI)
NOES: 0 |
ABSENT: 0

-

g
7 /.
442%77,/2§759%¢——“‘

ABSTAIN: 0

- - - APPROVED ; ‘
. CHAIRMAN
* ATTEST: \ -
SELRETARY




RESOLUTION NO, 4540

RESOLUTION OF THE PLANNING COMMISSION QF THE CITY OF SANTA
ROSA DENYING, WITHOUT PREJUDICHE, AN APPLICATION FOR REZONING
OF PROPERTY SITUATED AT 050 SONOMA AVENUE - MATANZAS WOODS -
FILE NUMBER 79-0149

WHEREAS, after public hearing on the application for rezoning
. of property situated at 950 Sonoma Avenue from R-3 Distroct to
| R-3- 15 PD District, the Planning Commission determined that such’
rezoning is not rcquired for public convenience, necessity, or
general welfare for the following reasons:

1. That the proposed development plan is inadequate in
provision of parking;

2. That the proposed circulation system is inadequate;

3. That the proposed use would create land usc problems for
the adjacent grea.

NOW; THEREFCRE, BE lT RESOLVED that the application {or rezoning
of property lotCated at 950 Sonown Avenue; more precisely described

as Assessors Parcel Numhcz 9-211-4 Trom R-3 nyiyytr to R-3-15PD
District be denicd.

'RFGULARLY PASSED AND ADOIEED hy the Planning Commission of the
City of Santa Rosa on tho ch day of August, 1979, bv the following
voto: . ! : e
AYES: (4}vAndrews; Crownover, LaCornu, Cooper
NOES: (1} Peletz
ABSENT: (2) Holmes, Zeni
ABSTENTIGN: (0} None

APPROVIID:  ° WENDE COOPER

airman

ATTEST: JAMES K. BURNS
Secretary T

I hereby certify that the foregoing resolution is a true and correct copy

of a resolution duly uand reguiarly adopted by the Planning Commission of
the City of Santa Rosa at « rvepular mecting therceof held on August 9, 19;

IH
3



COAST ACTION GROUP
126 Steiner Ct.
Santa Rosa, CA 95404

July 12, 2024

City of Santa Rosa Planning Department
100 Santa Rosa Ave STE 3,
Santa Rosa, CA 95404

Documents — Sent via E-mail to: SMurray@srcity.org, PLorence@srcity.org,
Building@srcity.org, Planning@SRcity.org,

Subject: Comments: Police Department Security Fence, 125 Brookwood Avenue & 950 Sonoma
Avenue (Note: No Project number was present in noticing).

HISTORY

In 2009 permits were issued for the construction of a parking lot for police and fire department
employee vehicles. This project was subject to environmental determination of a Negative Dec-
laration. The project was determined to have potential environmental effects - and due to miti-
gations in the project, the project was determined to be fully mitigated. Some of the determina-
tions and mitigations on the project were related to visual and esthetic effects on the neighborhood.
Some of the determinations and mitigations were specifically related to fencing. Please reference
language in the 2009 permit and related Resolutions (attached and to be made part of the Ad-
ministrative Record).

Findings and Mitigations from the 2009 Permit and Approval Process:

Resolution MNP09-023: The design and layout of the proposed development is of superior quality
and 1s consistent with the General Plan, any applicable specific plan, applicable Zoning Code
standards and requirements, the City' s Design Guidelines, architectural criteria for special

areas, and other applicable City requirements....The architectural design of the proposed devel-
opment is compatible with the character of the surrounding neighborhood....The design of the
proposed development will provide a desirable environment for its occupants, visiting public, and
its neighbors through the appropriate use of materials, texture, and color and would remain aes-
thetically appealing and be appropriately maintained. Comply with all applicable federal, state,
and local codes. Comply with the Mitigation Monitoring Report dated October 12, 2009 in the
mitigated Negative Declaration.


mailto:SMurray@srcity.org
mailto:Building@srcity.org
mailto:Planning@SRcity.org

NOTICE OF PUBLIC REVIEW AND INTENT TO ADOPT AMITIGATED NEGATIVE
DECLARATION — Initial Study and Mitigation Plan (2009)

This proposal would pave 0. 287 of an acre for the parking area, retain existing trees and add
landscaping to the site.

Implement NPDES permit requirements
Tree planting requirement (16 trees were required to be planted - with vegetation management)

Land Use Planning - indicates project is consistent with local zoning ordinance (including 6’ fence
height requirement) and the 2020 General Plan (which would include mitigation of light pollution
with down lighting and controlling hazardous vegetation accumulation), and maintaining the
character of the neighborhood.

Noise - Project developers should propose noise mitigation consistent with General Plan Noise and
Area Plan Community Design Policies to reduce year 2010 exterior noise levels on proposed
residential and school land uses to 60 Ld,, or below, and on proposed playgrounds and
neighborhood park land uses to 70 Ld,,

Resolution 17236 :
“designed in a manner that would not significantly change the character of the area in that an

appropriate combination of berming, landscaping, and fencing can render the parking lot de-
velopment of the site compatible with the character of the area.”

THE ABOVE NOTED CRITERIA WERE APPLIED TO THE 2009 PROJECT AS A RESULT
OF THE INITIAL STUDY, CEQA DETERMINATION , AND LIST OF MITIGATIONS.

CURRENT HISTORY

In May 2024 Planning issued a permit for a 8’ corrugated fence to be constructed. There was no
noticing associated with this permit. There was no design review for this permit.

Later in June there was a meeting with the Police Chief and staff to discuss an amended project -
which was subsequently noticed by Planning with a bill board at the entrance of parking lot — 950
Sonoma indicating a Design Review Board meeting to be held on July 18, 2024.

The current plan for the fence project is indicated to be 8 brown corrugated fence on 3 sides (with
a gate on Sonoma Ave) and 6’ brown corrugated fencing on the western perimeter. The discussion
with the Police Chief and staff indicted the western perimeter fencing was to be inset 2’ from the
property line — while leaving in place the 6’ chain link fencing on the western property line (except
for two parcels on Steiner Ct that have no fencing).



ISSUES

1) The project description is incomplete. Nowhere in the project description is it indicated
there are to be two rows of fencing on the western perimeter.

2) The project should be better described with a site plan. A site plan was requested. No site
plan has been made available.

3) If there are two rows of fencing 24” apart, how is vegetation in the narrow area to be
managed? It was discussed that a gate for access and management would be placed at the
end of the two fence lines. This will not work — as the trees currently on the west perimeter
will make access in the 24” space impossible. You simply will not be able to get around the
trees and other vegetation.

4) Currently, and in the future, the current tree growth, and other vegetation growth , (which
has not been managed, and cannot be managed - due to lack access and failure to keep up
with responsibility to manage) is an issue that needs to be addressed. This is causing
nuisance and fire hazard — which is not consistent with State and Local vegetation and fire
safe management guidelines.

5) Lighting in the parking lot area (recently installed) is not consistent with current Santa
Rosa City Zoning Ordinance and General Plan. Lighting must comport with the zoning
guidelines and environmental determinations of the 2009 plan.

6) Stormwater NPDES Permit Requirements are not being met on site.

7) Mitigation requirements included in the 2009 plan and related resolutions must be carried
forward with this new project. (See discussion — below).

PROJECT MUST FOLLOW CEQA

Consistency with Public Resources Code and current law must be applied — i.e this project must
consider and honor the mitigations associated with the previous (2009) plan. It is a violation of
CEQA (Guidelines and intent — including established law) to fail to honor and employ mitigations
previously employed (in this case the 2009 project — study, resolutions, and mitigations).

Appeals Court Published finding:

"Consistent with the reasoning of the cases we have discussed, we conclude that where a public agency
has adopted a mitigation measure for a project, it may not authorize destruction or cancellation of the
mitigation—whether or not the approval is ministerial —without reviewing the continuing need for the
mitigation, stating a reason for its actions, and supporting it with substantial evidence."

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA, FIRST APPELLATE DISTRICT, DIVISION FOUR
A122642 (Mendocino County Super. Ct. No. SCTMCVG 08-51346)

We understand that a fence is needed. However, this project needs more consideration, review , and
modification.

Alan Levine for Coast Action Group.
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texture, and color and would remain aesthetically appealing and be approprlately
maintained.

® The proposed project has been reviewed in compliance with the California Environmental
~ Quality Act (CEQA) and an Initial Study/Mitigated Negative Declaration was posted at the
County Clerk’s Office from October 29, 2009 to November 18, 2009.

This entitlement would not be granted but for the applicability and validity of each and every one of
the below conditions and that if any one or more of the below conditions is invalid, this entitlement
would not have been granted without requiring other valid conditions for achieving the purposes and
intents of such approval. The approval of the project is contingent upon compliance with all the
conditions listed below. Use shall not commence until all conditions of approval have been complied
with. Additional permits and fees are/may be required. It is the responsibility of the applicant to
pursue and demonstrate compliance.

1. A building permit is required

2. Comply with all applicable federal, state, and local codes. Failure to comply may result in
1ssuance of a citation and/or revocation of approval.

3. Comply with the latest adopted ordinances, resolutions, policies, and fees adopted by the
City Council at the time of building permit review and approval.

4. Comply with the Mitigation Momtormg Report dated October 12, 2009 in the mitigated
Negative Declaration.

This Mitigated Negatwe Declaration, M1nor Conditional Use Permlt and Design Review are hereby
approved on this 19" day of November 2009 for the duration of use provided conditions are complied
with and use has commenced within two years from approval date. The approval is subject to appeal
within ten calendar days from the date of approval. '

Lt Palbrasd

Joe}/Galbraith
Zoning Administrator

Page 2 of 2 I _ ZONING ADMINISTRATOR RESOLUTION MNP




From: Kirk, Lou

To: Murray, Susie; Jones, Jessica

Subject: RE: [EXTERNAL] Re: Police Department Parking lot issues
Date: Monday, June 3, 2024 2:17:32 PM

Attachments: image002.png

image003.png

Thank you so much!
~L

Lou Kirk (he/him/his) | Assistant Chief Building Official

Planning & Economic Development [100 Santa Rosa Avenue, Room 3 | Santa Rosa, CA
95404

Hours: Monday - Thursday, 6:30 AM - 5:30 PM

Tel. (707) 543-3248 | Lkirk@srcity.org

@ Santa Rosa
‘},H Ros

We are hiring - join the team with a purpose and make an impact!
We offer incredible opportunities, dynamic work and excellent benefits.
Come find your passion; visit SRCity.org/Jobs

From: Murray, Susie <SMurray@srcity.org>

Sent: Monday, June 3, 2024 2:11 PM

To: Jones, Jessica <jjones@srcity.org>; Kirk, Lou <lkirk@srcity.org>
Subject: RE: [EXTERNAL] Re: Police Department Parking lot issues

| am planning to attend and | have the background.
Susie Murray | Supervising Planner | Staff Liaison to the Cultural Heritage Board

Planning and Economic Development | 100 Santa Rosa Avenue, Room 3 | Santa Rosa, CA 95404
Tel. (707) 543-4348 | Fax (707) 543-3269 | SMurray@srcity.org

@ Cityof
,Santa Rosa
<

From: Jones, Jessica <jjones@srcity.org>

Sent: Monday, June 3, 2024 1:52 PM

To: Kirk, Lou <lkirk@srcity.org>; Murray, Susie <SMurray@srcity.org>
Subject: Re: [EXTERNAL] Re: Police Department Parking lot issues

Lou,


mailto:lkirk@srcity.org
mailto:SMurray@srcity.org
mailto:jjones@srcity.org
mailto:Lkirk@srcity.org
https://srcity.org/jobs
https://srcity.org/Jobs
mailto:SMurray@srcity.org
mailto:jjones@srcity.org
mailto:lkirk@srcity.org
mailto:SMurray@srcity.org

Santa Rosa
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| believe that Susie has agreed to be at the meeting (Susie, as mentioned, the background has
already been done, which | think | forwarded to you).

Jess

Jessica Jones (she/her) | Deputy Director - Planning

Planning and Economic Development Department |[100 Santa Rosa Avenue, Room 3 | Santa
Rosa, CA 95404

Tel. (707) 543-3253 | Mobile (707) 292-0963 | jjones@srcity.org

From: Kirk, Lou <|kirk@srcity.org>

Sent: Monday, June 3, 2024 1:09:42 PM

To: Jones, Jessica <jjones@srcity.org>; Murray, Susie <SMurray@srcity.org>
Subject: FW: [EXTERNAL] Re: Police Department Parking lot issues

Hi Jess and Susie,

I am following up on the below email. The Chief is looking for confirmation that Planning staff will be
available.

Thank you!
~L

Lou Kirk (he/him/his) | Assistant Chief Building Official
Planning & Economic Development | 100 Santa Rosa Avenue, Room 3 | Santa Rosa, CA 95404
Hours: Monday - Thursday, 6:30 AM - 5:30 PM

Tel. (707) 543-3248 | Lkirk@srcity.org

We are hiring — join the team with a purpose and make an impact!
We offer incredible opportunities, dynamic work and excellent benefits.
Come find your passion; visit SRCity.org/Jobs

From: Kirk, Lou

Sent: Monday, June 3, 2024 1:08 PM

To: Cregan, John <JCregan@srcity.org>; Murray, Susie <SMurray@srcity.org>
Cc: Lorence, Pamela <PLorence@srcity.org>

Subject: RE: [EXTERNAL] Re: Police Department Parking lot issues

Hi Chief,
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My understanding is that someone from Planning will be there, but | will try to confirm today.
| -- or someone -- will be back in touch ASAP.
~Lou

Lou Kirk (he/him/his) | Assistant Chief Building Official Planning & Economic Development | 100
Santa Rosa Avenue, Room 3 | Santa Rosa, CA 95404
Hours: Monday - Thursday, 6:30 AM - 5:30 PM Tel. (707) 543-3248 | Lkirk@srcity.org

We are hiring — join the team with a purpose and make an impact!
We offer incredible opportunities, dynamic work and excellent benefits.
Come find your passion; visit SRCity.org/Jobs

From: Cregan, John <JCregan@srcity.org>

Sent: Monday, June 3, 2024 12:53 PM

To: Kirk, Lou <lkirk@srcity.org>; Murray, Susie <SMurray@srcity.org>
Cc: Lorence, Pamela <PLorence@srcity.org>

Subject: FW: [EXTERNAL] Re: Police Department Parking lot issues

Just wanted to make sure that someone from Code Enforcement will be prepared to discuss the
accurate zoning requirements at our community meeting for the fencing project next week. See
below for one of the neighbors concerns.

John Cregan | Chief of Police

Santa Rosa Police Department

965 Sonoma Ave. | Santa Rosa, CA 95404

Tel. (707) 543-4070 | Fax (707) 543-3557 | jcregan@srcity.org Facebook | Twitter | Instagram |
Nextdoor | CivicReady

From: alevine@mcn.org <alevine@mcn.org>

Sent: Monday, June 3, 2024 12:08 PM

To: coylaw@sonic.net

Cc: Cregan, John <JCregan@srcity.org>; Fleming, Victoria <VFleming@srcity.org>; Rogers, Natalie
<NRogers@srcity.org>; MacDonald, Dianna <dmacdonald@srcity.org>; Okrepkie, Jeff
<JOkrepkie@srcity.org>; Rogers, Chris <CRogers@srcity.org>; Stapp, Mark <MSta srcity.org>;
Alvarez, Eddie <EAlvarez@srcity.org>; CMOffice <CMOffice@srcity.org>; davidc@sonic.net
Subject: [EXTERNAL] Re: Police Department Parking lot issues
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Hello All

| have recently review Resolution 17236 (the resolution approving the parking lot) and updated my
issues (updated DRAFT issues comments page - for your review).

Though we have been offered a meeting to "answer questions and address concerns" there is no
(ZERO) consideration offered to potential modification of the proposed project (nor have the
adjacent property owners seen the project or been afforded a project description).

This project is non-conforming to the Resolution and/or present zoning and related requirements
under PD zoning.

Please review the language in the updated DRAFT (really notes for basis of project comments and/or
Complaint).

| question the efficacy of such proposed meeting where the City is not available for modifying the
project to meet the needs and concerns of all parties. There is a process. It starts with notice -
inclusive of providing description of the project, then there project review and a comment period -
with a staff report assessing conformity of the project with environmental and code issues along
with consideration of comments to the file. What | am saying here is that the City is not following
accepted process for projects - nor is the City assuring compliance with its own codes. (not to
mention the legal jeopardy this failure of process puts the city in. One can ask why the City is
allowing such a lame process to proceed when is is not the difficult to conform to planning
disciplines?)

Finally - my cantankerous disposition is not solely related to the project. For years my complaint of
Police Parking lot intrusion from un-managed trees into my yard - provoking much work, annoyance,
and damage to my property has been a problem - which the Chief is quite aware of. | have been
complaining for a long time. At this point, for me ( As, by law | am required to mitigate the issue - if
the City does

not)- is to open my fence and trim your trees and drag all the debris and refuse into the police lot
(probably have to throw it across the property line so as not tress pass). What a pain in the ass you
have been - after my repeated requests to correct this nuisance.

Furthermore:Not having the project description denies me knowledge of other outcomes regarding
the fencing project - i.e light intrusions and noise. Does the project include tree removal? If so their
will be light intrusion. The current lighting is designed all wrong (it should be down lighting - so as
not to be disbursed to off property receptors. At times there are noise issues as well - tailgating in
the parking lot.

These issues, all of them, probably can be resolved - if appropriate process and consideration is
applied.

We are not belligerent neighbors. We have been treated with a lack of consideration and we will
defend the right to not have unnecessary intrusion into our lives perpetrated on us. That is what
Planning Law is about.



Alan Levine, 126 Steiner Ct.

On 2024-06-03 10:57 am, Pat wrote:

> Chief Cregan and others:

>

> My property is 132 Steiner Court, on the southwest corner of the

> existing parking lot fence line. | join in and incorporate by

> reference all statements of Mr. Levine. Please be advised as follows:

>

> 1.l participated in the planning of the existing cyclone fence.

> At that time it was found that my existing fence satisfied your

> security concerns for my location and there was no need to add a fence
> behind my existing fence. There have been no change of conditions that
> warrant your proposed fence.

> 2.The proposed fence, as described to me, will turn my

> backyard/deck area into a prison yard that will adversely affect my

> property value. That is an inverse condemnation and | will sue to

> recover my lost value. This should be considered in your budget.

> 3. The proposed fence at my property as described to me will do

> nothing to increase the security of the parking lot. If there are

> intruders you should first install a gate at the Sonoma Avenue

> entrance and judge the results. The parking lot is now open to the

> public through that entrance and it does nothing to install a fence

> behind my existing fence, or incur the cost of doing so. (I gave some

> free construction advice to the two nice men who visited me on how to
> save some construction money. | do not know what happened to that.)
> 4. The proposed fence is not compatible with the surrounding area
> as is required by prior ordinances.

> 5. Issues as outlined by Mr. Levine have been presented by him and
> | join in that presentation.

> 6. No permission is granted to enter my property.

> 7. Please add my name and contact information to all

> correspondence and communications regarding these issues.

>

> Related to the upkeep and maintenance of the property, be advised
>that | have maintained a portion of the property adjacent to my

> property personally and at my expense. Your failure to control

> invasive ivy will kill all vegetation along Matanzas creek, including

> some old and nice oak and redwood trees. This could be prevented by
> investing a few hours of ivy removal every few years. | do not know

> why you will not do this.

> Itis my hope these issues can be resolved in a neighborly manner
>and | am willing to work with you on all issues.

>



> Sincerely

>

> Patrick Coyle

> 132 Steiner Court

> Santa Rosa, CA 95404
> coylaw@sonic.net

> 707 578 3797


mailto:coylaw@sonic.net

o ey
w o Vet
Subjoc. o
oer s, o 13, 202453055 A
™

i v et e Code St s e i
mpt fom Zoningand Process reuirements.

Addidonaly, Thave putyou on notic hat the Ciy i ot excrpt.

mitigationscondiions on previous projects - orward. Would you Ik
<opy o thepublishd decsion”

Al Levine for Coss Acion Group.

00240612455 m. ik Low o
> Good morning A

> Thank yo for s three adiionsl el
 Limoingto bt n Ciy s ey odwillve i
oty s v e ok sy
e proide v links 03 of the code sctions | efrenc

> Many of your subsequent questions equirea laing response. | am.
 opying Susis Mursy o thi il the hope hat shecan beter

st
> Sincerely.
Lo
> Sen from my Phone

= On Jun 11,2024, 5 111 P slevinei@men o wote:

> this e was the s v o roquire an EIR).

> Wil CEQA - milgaions s s condions o prviews s
== the 2009 projct wa & Neg Do spproved s reired by CEQA

== cariedforward 3 mitgtions o sl rojects on the s roand

s s e vy s s ot e e s
s the 2009 mtigations apply o s projct

. [mlm(bm ornon,

== Thi i appets cout pblshed v And, the Ciy will e heldt

> that standard.1 uess e ppeals courtdecided tht condi
== imposed for & reason and that et on the same ground o
> conneeted with th previousprojet shouldmpos

27 conions.Twould sy Good Thinking.* Wodn

»mmu e iy Ay (g her e oyt b wpn . |
== can s youhe pblhed L - o

5> Al Levine for Cosst Action Group.

= 1039 pm, evineimen ore
L Aoy v oy o ZringCoe

e ity s excmpt from Zonin and sking for noting (s
e et or s meing on s 20
bt ever that i) ke the fllowi

reviewed the projct,

== oing washdown tht s o the et
Wt

== are n violation
== You are carcing owards egultory el o many frots. Gt ra
=5 fullow zuning code - and igat (s p th aiginal 2009 peri

inyou snalysi o paper)

2 A BLACK Comgad, o v et ik sl
= Posiby the & stel e cold b clad with 1" Cader

e g s hdid s comept o on muuly’o 204,
2> Design Review Board agend, whichshould b posed by Frdey.
22 e proer ownes b e o s et

55> Code and Public Resources Code?
oo This i N D sy
Al
2 Ona0240611 150 am Kik Low v
> Dear M Levine,
=52 Thank yo o your email,and yournerest n this mter,
2 Dl ldng e s e e e s
2222 gt e g et s o Seton 1051
of

252 the 2022 Calfornia Bulding Code, whichcanbe found here [1] You
2 e comee that he sued permit ol pertain 0 one of the o

=55 stetion. A sccond et wil b prpared o sdress this
e —

=252 2010, Purpose and et of Zoning Code 2], Section 20-10.050(G).
222 th provisions of e Zoning Code o o apply 1o pabic pojects

2222 b ity xcep o the minimumexent i by aw. Whie an
T2 ottt Reiew) prit e eqied o

222 e

222 thtscton ofthe code does rsuire coneeptual design review by
"

=52 e on the July 20, 202, Deign Review Bod agends, which should
b

5252 potd by Fridy.

B

55555 egaing bt g e by Fnin,Lghing will e mace

=222 compliant with Zoning Code Section 20-10 080, Outdoor Lighting 3],

22> siing s nd b ight-of vy ot m st
 light fure dieely luminaes an of
e usl\y e el ek vl e mral by e iy

52 o hertage tess situsted on Cityowned r controlled places
S22 i pri it o ity Code Suton 1724 30(AXD,
e
=252 hape youfindthis response hepfl
S5 Singerely,
s nling
77 Lo ik Gehimi) | s Chi ko O
tannin.

=252 Hours: Monday - Thursday, 630 AM - 5:30 P\

rin i e e i e ke
T ek gt S e
-

77 Coms nd your usin i SRCy ry b 6

S
2% o v Gmenorg <leingmeng
S Sat:Sundsy. June 9, 2024 536 AM.
=22 To Kk, Lou <Kink@seiy org

e
222 Natlie <NRoges@seity.org>; MacDorald,Dianna

=2 Rogers, Chiis CRogers@seity.org>; Siapp, Mark
27 sy o

777 A e e O
o MOty o

T2 ot o o <ICrgmscyors>

772 e Doy kg ot s

el w.g you 0 justiy your approval of heatched permit

256
77l D 03292034 e e s ki
- m. permitallows for an permetr § foo e, Acconding o
- cm ndZning s e nsllgis sl
™y wu.mm..n i s, Aol s s
2o e s e s ot o
e paricca i i e Pt o

55555 Ciy 2o o fenin cqurnts o 3 et evicw
oo process
552 and a Minor Use Peri. The Permit i ot consstent with urent
=55 Zoning and Fencing equiements,
S5 There ansoter s 1 wel - ncding:
22 Th et il e e remorl. ey f S s
2255 removalof acls o dimter s rsuires peiting
55555 The et scope s v of ko el (50 Sonoma nd 125
222> Dok he erter of el prking . The it

> o one e . Tt s e cuent e s et n

AL vy he g o concmodat e ko s,
=52 comsidration, nd sues that are rlted o this fncing project
272> Nting e s e s e i n e

»wmmmmmm
5252 s of o

—— et and wha e e oks e, The projest ey
=252 b ot been deser

222 oo . s sidhe e will o sl

S comugated

555 material ancolored black. Th clor s vsusl considrations
s and

= )))huumﬂd:mm« A sl bk fece s hatsink.

S5 Veget

252 an ot surive next 0 lack fnce (on wester peimeer).

-


mailto:alevine@mcn.org
mailto:lkirk@srcity.org
mailto:coylaw@sonic.net
mailto:VFleming@srcity.org
mailto:NRogers@srcity.org
mailto:dmacdonald@srcity.org
mailto:JOkrepkie@srcity.org
mailto:CRogers@srcity.org
mailto:MStapp@srcity.org
mailto:EAlvarez@srcity.org
mailto:CMOffice@srcity.org
mailto:davidc@sonic.net
mailto:JCregan@srcity.org
mailto:ddunston@srcity.org
mailto:GOsburn@srcity.org
mailto:JBliss@srcity.org
mailto:lorijingram@yahoo.com
mailto:SMurray@srcity.org

5252 Tro removaland e nstallaon il change ight e visual

22 disersion 10 neghbor ecpton. Currendly theexsing s

22 the dispersed light. The projctwil change tat ghtFilraion

T ——
=552 The miigatng propeties of the exsing recs come it some
272 Th cxiin s o e v 2010 g e s g
T P ——
———

222 n he propery i is an s i that the s e grown
e it o e g (e bk e

77 Tl s s drsion s e
e o spose and am ancing Btrc and
S555 it o v sl e s
=555 Ala Levine for Coast Acton

2 On 20240606 722 p, alevinei@men.org wrote:
S i dohn

7 L copisof e e 0o s o -l

32227 Ay e st i i e s on

S You
ey e et or g oo o950
Sonor

s v, And that ncomplec and incorreclysted and ot
jecesss mwm it your words and & i

T Brakwood sl 0921082 - Genel Cosicion
R et —

22 pertorm Work 50 5-3435) s V192010 s o o s
oo though

22 Peorm Work SB1-2856) - sued 2924 fo theconsructionof

e
55555 Why did your -l and sy vas o be o 6 fece?

T Comron G, o P i Corsrms.nd i

o I sho i o  wron il s o 0 o3l
J—

= This can b fixed witha rd i th permiting process nd some
e ———

=555 So._how ar we doin onthe donut bet?

ey

2222 On 20240604 10:51 am,alevine@men rg wrot:
T

A —

S5 o et wes i ot el mandtd procss
S5 et

=555 s moicing th neghbors, roviding  project descrption nd
oo going

> thru  review process - wherethe public s invited.Inadition,

o Howeve, he s 0 way 1 el
27727 sl copy ool e oy of i i |
ety hh, sk
S5 Ackally - his equest Public Records act. 1
T2 v oy o it e nds e Pl Rt Ak
S5 inlud
2 ot documents appurtnant 1 s "pemit
o o

> versons of sid "permit - plese dirt me st how | might

hers e

S such et
o Nt have been nformed o the xisence of s pemit that |
oo had

=222 ot presiously been nformed of. At i ime | sve o dea o
2 contets o process i arginton of sid “perm

Nor have

2 e formed o e o, detpionof g vy
e R —
5 assumed o be sl by th City of Santa Ros. However it
e may

=22 review under, both, City Cade and Public Resvrees Code. Undee

"y
S22 date ke cton nd sk legal sy  th projct.
7> o sl o s o b sy s nd.

e i ks s e
> for Coat Action Group.
551 Crgn o e

2 L encourage o 1 come o the mesing on the June 31h, We
Je——

2 have ity plannesHer 0 explainthat e parking o i
"

2 zomed propely and he prject docs it bve iy peri.
S we

oo and
5 hopelly this will clea some of th confusion on this s,
22 b Crgn | Chie of Police
oo S s ol Dyt

| S R, A
e 558 e o

freetietititn

Nextdoor| CivicRendy
= Orginal Mesage-.
e <alevine@men org>

=255 MacDorald, isnna <dmacdonaldasreit org>, Okrepki, Jefl

oo Sapp,

a Al
2 CMOffce <CMOcesreity.ore> doide@sonic et

T2 meponing o st my -
o vgriig

e ind brought o gt b this ncdent with the Polce parking
j—— ma the v anguage inthe st coupe of paragraphs. There
TR ——
[ —

2 process - with notcing and revien -2 tndard procedure
"

——
Sasssss s ot Why isthe City Counsil
—"

lowing circumvenion of

252 o consistent withCity Code o Pubic Resources Code. This,

= challnging now - pror 0 th needof gl nerenton.
222222 Youbve mycommcts (o) i i -t
=
rseing my et postion.
s want o reind you that you must i your lgalduty
)

i notes, cormspondence, -l oraber

S nesde fo e s,
77 e i Thore s e s e 0.0 -
e m.. racks.
55555~ Alan Levine for Coast Action Groug
e »u,.mu»us 207y, svieamenrg
~Hello All
222277 ety i Raon 726 0 on
e sppron
S e pin ) and pdatt my s pied DRAFT s
————
S5 foryour review)
= Though we have been offered  mecting o "answer questonsand

2 potetial mdifcation of heproposed prjee no havethe

> prject deseipion
L Rl et monoomin e Reslion on e et
s oning and e eguiements under PD zon

S s i o g i h il RAFT (el oes
=2 basisofpojctcommentsandlor Complaing)

255 cogemsofll . Thr i s st i

- s ot i i, b
ey mm eview and  commentperiod e

-
o it considertion ofcomments o the ke, What | saing
S here

= menton the legal eopady this filure o process s the
oo i Ov can sk why e Ciy s sllwing sch e s 0
s prosced when i £ not th dfcult 0 conform o planning
S iseiplinest)

St
e e, o oo P

S At poin, fo me (As, by lw | am reuired o miigte



s - he ity does.

= debrsand efuse it the polce ot (probably have 1 heow
o aeross the propery lne s 35 no s pass). What  ain i
S the

Sossoso Funbemose:Nok g e profe descripon duks e

e

22 ofaher outcomes eganting he fncingprojec - e Tight

s usions and nose. Docs th project il e removal?
—

e il o, Thecaren i
>,wammum e down ighing - 5035 ot o b
je—,

22555 gy e A
i e ki o
Sassm Thes s alaf them, probsbly can be reslved -
s appropriateproscs nd comsderaton i pplcd

e here re mose s 1

—_—
e afconsidraonndwe il o e o e
o sy ion o ou e ppcd o s, Tt

Ss5m what lanning Lo
S Al Levin, 126 Ssier 1.
20603 1037 Pt e

et Cregan and o
N 153 Sinr Cous o he sl coner
e——

o heexising paking o e e i in and ncorporste
je—

S follows:
1.1 paricipated i th planmingofthe existingcyclane

——

22 s oy il e i

e conlons vt ot g
S 2, The proposed
e ok s oo il ey

This should be

"
R e g sty oy s tome

e —
jesessssssriy

o g iuders you shouldfst sl a gae at he Sonema

o Aves

e
5 i trough that entancs and i dossnoting (0 nsalla

Sl

o visied

et
——
4, The proposed fence i nok compatile with the
Sy oo
s g  reuied by prio rdimanees.
2. Tstes s oulined by M Levine ave b prsenied by

- st
s 6, No permision s granted o e my propety.
oo 7 Phtu 04yt nd conach lotan ol

oo Rl b ko e et ot b
s advised that 1 have maintined  portionof

S35 o my propery pesonaly and at my expense. Yo filue 0
Somaomas ot vy will il all v song iances
s crek, including som okd and i ok andredwood ess. This

———

S o ycar. 1 do ot ko why you will ot do i,

e iy e s s e bl iy
- e 10wk with you o al s,

-
—
»»»mw rr——————

o
55555 2] ips o | sfelinks protetion.utonk com’?

ey ujmws//nmv 1 saflnks prosection utlook com'”

o
ey MW a1 saflnks protecion outlook com?

55555 5] bips L sfelinks protetion ook com’?

552 [6] hps a1  saflinksprotesion. outook com'




D Susc

Blow - i the messag | sent out ety on th s of “Taking
e Midgaton”

el g o b Al Coun (s o e icisonis
publichd)

“Consisten with the reasoning of e cases we havediscused, we

 projec, it may not uthrize destuction o cancellaion of the

ihe continuin needfor the mitigation,stting  eason for 1
actions,and supporing it withsubstunial evidence”

Read the whole cas - will change your tinking orthe fuur.
s ot matc ht it was  berproject. A project s  projce

Tt 2009 ki b s e D o i gions
that 20 with h grou

Thechinof et sppors my et

Keping my atomey(s) o the side .

A

Preious Message - beow

DesrLow

1 e planning Deparment b averocked 4 CEQA isues that s

atached o i prcel

il explai

Planing limsexemption for Cty onned prejcts under i anguage:

“The provisions of this Zoning Code il not pply 1 sy piblic
projectafthe ity excpt o the mimum exten equred by la.™

T lnguag s obtuse s s mening. However, given he case

it s the fecing prjsc i ot exeptfom CEQA - CEQA is:
pplcale.

And, contrary t anything you or anybody e s tinking - CEQA is
applcale

2 The sl prf G0, pon i s o i
projectresides.- and - he pape il hat was sed o the.

voceplors, fom visal bligh d the contnuy of the nighborhood.

(2009 must b carricdforard o any ew projct (inlusive ofproposed
paking Tt fnce)on thatgroundand ssociaed wih the 2009 proe

ey the miigatons forward (vithou substantial cvidnce and
rm.mmmsu..mm,, fons s ot peaded o unfeasible
Jation of CEQA in the form of Takin the Mitgaton,

Sce languagebelow and rad the atoched apeals court decision.

“Consisen with the reasoningof e cases we havediscused, e

 prejec, it may ot uthorize destuction o canelluion of the
iion ‘shberr e ol sl o sewing
e comtinin e for the midgation. ating s o

o opotin w1 sl s

(Public Resource Code), it would be open o el chalenge - e wil
intrnpt his project - nt egal sues e resolved. This would be
e wrong seton o b taken by he .

I s ot dos s e ety o e
i, Tonrr, st e ool g o

nmlm\ ont - contnt with e o nd rofoton o

neghboring properic

“Thus, you are motc. 1 hope you willproceed appropiaey and
consitent wit th .

™

My Atorney, Paul Canol wa the atoney ofcord on hiscase.
There areoer suppoting cases.

O 2024.06-12 10158 am, slvinemen g wroe:
>Low

~ The concept in CEQA) il “Taking the Mitgtion”. Itissn
EQA

> miigatons s conditons (anguage on ho tings re 1 b - nluding
> g, g, i) Notaly i oy oy o
20 o i of ey

.
it it oiors e 300 v prig
 Those migaionscondiions i he 2009 prkin ot projct st b

= cared forward (unes ther is substntal vidence that they e po

> longer necdd). This whole proess would need 10 aeeu . CEQA based
= proces  suppored by he weghtofexidence i ke

~ Al

=00 20240611 1:11 .

levine@men org wote:

== s e was th it evr  rquie an EIR).

5= Wilh CEQA - mitgations imposed s condions n previous pojcts
> the 2009 rojctwas  Neg Dec approd s rguied by CEQA

including e reguiements condiion) - hes reguiements st be
=5 caied forard s miigtonson simia projects o hesame ground
> s e bl e vy b o b s s

> sl oo »

»m;mw e pblised aw. And, he Cty wilbe held to

> connected ith te previons proec.should impos those s
2 conions | wou sy "G Thkig” Woul you?

2 Gonsihe ity Atorcy (g b o he sy o by nthi, |
> cam s you the published aw - i you reqest ¢

= Al Levin o Cos Action Groun.

2024.06-1 10:39 p, sevine@men.rg wie:
227 n At my o ki o copy o b Zorin Code
o b Ciy b it o Zovin ki for

= there 10 day notcing requirement) for mmmmm 200 for
concepual review (whatexer that ) -1 make he fllovi
=2 poins)

=2 The 2009 permit llowed Zoning Code, it i the projct,
=2 notcedthe projeet,and has spcial words n the projcton ow

3 o Coe s st ot s b et m iy Zrins
o e e

=2 esign and lighing - 35 conditons i the 2009 pojct
222 Kol e 2009 pset equiedpanin o srcning. o
o e i

gl afhe 200 v i Neg D bsdonthose
= .mw..nmm

O S ———
g e e )

222 And- e Ciy ot ceing st s on o e
ey w.m.,, s m sretat he police

i oot e ks snd

2> doing whdo

222 iion ofCal Watr Cods, e RegionlBasn P (ot Qulty

== Contol m.,., e iy of St o St NPDES o You
war carening owards elatory bell on many fons. Get el -

22 o st o gt o e o 200

=2 whic s referenced i you nalysis o pape)

2 some exibility n mitigating s
-~ And that BLACK Cormgned anditis uey
22 P e s ot o el 133 ol o

=5 s noted nthe 2000 permit and i Zoning code. Chesper and st
=2 than court o egulatory el (on many frons)

=2 Alan Levin fo Cosst Action Grap,
202406115 inciamen o wroe:

e o el s comep e o iy 20,2024,
22> Do Review Board e whh shoul ot by "

e wm adjacentpropersy owners be otcedfor this meing?

2555 Code s Pl ResouresCotel
2 s et gD vy,

o Al

22 0 024061 150 am Kk Lot
e

55 Thank you for your e, ad your st tis e,

2255 iyt bl et s s e v e
o than
22 g s g it s o Section 1051
2222 e 022 Cllio Biin Code, i canbe e Yo
= e coreet that the sued et oly perans 10 one of he
T2 e comprig s e Thak o T bining s o


mailto:alevine@mcn.org
mailto:SMurray@srcity.org

Filed 1/28/10


CERTIFIED FOR PARTIAL PUBLICATION*

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA


FIRST APPELLATE DISTRICT


DIVISION FOUR


		PAUL KATZEFF,



Plaintiff and Appellant,


v.


CALIFORNIA DEPARTMENT OF FORESTRY AND FIRE PROTECTION et al.,



Defendants and Respondents;


GREG KULJIAN and ED POWERS,



Real Parties in Interest.

		
A122642



(Mendocino County Super. Ct.



No. SCTMCVG 08-51346)









In this case, we are called upon to decide whether the California Department of Forestry and Fire Protection (CDF) properly granted an exemption allowing the harvesting of less than three acres of timber without environmental review, when one of the mitigation measures to two prior timber harvesting plans for the same property was that the trees in question remain in place to protect a neighboring property from excessive wind.  The trial court decided CDF properly granted the exemption, and entered judgment on the pleadings in plaintiff Paul Katzeff’s action for violations of the California Environmental Quality Act (CEQA) (Pub. Res. Code,
 § 21000 et seq.), violations of the Z’Berg-Nejedly Forest Practice Act of 1973 (§ 4511 et seq.) (the FPA), and nuisance.  We reverse.


I.  BACKGROUND



This action was brought against CDF, Gregg Kuljian, and Ed Powers (collectively respondents) in April 2008, seeking to set aside CDF’s approval of an exemption allowing the conversion of less than three acres of timber on Kuljian’s property.  According to the first amended complaint and petition for writ of mandate (the complaint),
 plaintiff and Kuljian own adjoining parcels of property.  In 1988, CDF approved a Timber Harvest Plan (THP) on Kuljian’s land (the property) (the 1988 THP).
  CDF concluded that the THP as proposed would allow wind to be funneled and accelerated, creating a threat of damage to Katzeff’s property and home.  Accordingly, as one of the conditions of approval, CDF required that “ ‘no trees . . . be removed from within 200 feet of [Katzeff’s home] unless prior approval is obtained from [Katzeff].’ ”



CDF approved another THP for the same location 10 years later, in 1998 (the 1998 THP).  Noting the apparent effectiveness of the wind buffer, CDF again required the landowner to refrain from cutting down trees within 200 feet of Katzeff’s house.



Some years later, Powers sold the property to Kuljian.  Kuljian could not afford to pay the purchase price, and so as a condition of the sale, he agreed to seek a “conversion exemption” pursuant to section 4584, subdivision (g), and to give Powers the right to log and sell the timber.
  In the application for the conversion exemption, Kuljian stated he intended to convert the timberland to an orchard.  In April 2008, CDF “accepted and thereby approved” the conversion exemption.



In his first cause of action, Katzeff alleged that the conversion exemption violated the FPA and CEQA in that it would destroy a mitigation previously deemed necessary.  In his second cause of action, he alleged that Kuljian did not have a bona fide intent to convert the land to an orchard.  The third cause of action alleged a claim for private nuisance.



Powers moved for judgment on the pleadings on the ground that the complaint did not state a cause of action.  (Code Civ. Proc., § 438, subd. (c)(1)(B).)  The trial court granted the motion and dismissed the action in its entirety.  Katzeff appealed.


II.  DISCUSSION


A.
Standard of Review



“ ‘Review of a judgment on the pleadings requires the appellate court to determine, de novo and as a matter of law, whether the complaint states a cause of action.  [Citation.]  For purposes of this review, we accept as true all material facts alleged in the complaint.  [Citation.] . . . [¶] . . . ‘[W]e give the complaint a reasonable interpretation by reading it as a whole and all of its parts in their context.  [Citations.]  We are not concerned with a plaintiff’s possible inability to prove the claims made in the complaint, the allegations of which are accepted as true and liberally construed with a view toward attaining substantial justice.  [Citations.]’  [Citation.]”  (Ludgate, supra, 82 Cal.App.4th at p. 602.)  “The grounds for the motion must appear on the face of the complaint, and in any matters subject to judicial notice.  (Code Civ. Proc., § 438, subd. (d).)”  (Shea Homes Limited Partnership v. County of Alameda (2003) 110 Cal.App.4th 1246, 1254.)


B.
Requirements of FPA and CEQA



“ ‘Timber harvesting operations in this state must be conducted in accordance with the provisions of the Forest Practice Act.  The [FPA] was intended to create and maintain a comprehensive system for regulating timber harvesting in order to achieve two goals:  (1) to ensure that “[w]here feasible, the productivity of timberlands is restored, enhanced, and maintained”; and (2) to ensure that “[t]he goal of maximum sustained production of high-quality timber products is achieved while giving consideration to values relating to recreation, watershed, wildlife, range and forage, fisheries, . . . and aesthetic enjoyment.”  (. . . § 4513.) . . .’  [Citation.]  [¶] The [FPA] requires timber owners or operators on private land to submit a timber harvest plan specific to the site and planned logging activity to CDF for approval before harvesting. . . . [¶] CDF’s approval of timber operations is generally subject to CEQA, but under section 21080.5, the [FPA’s] regulatory scheme has been certified for exemption from CEQA’s requirements for preparation of an environmental impact report (EIR) before approval of a project.  [Citation.]  ‘Under the terms of section 21080.5, subdivision (c), that certification expressly exempts the timber harvesting plan process from the provisions of chapters 3 and 4 and section 21167 of CEQA.  (§ 21080.5, subd. (c).)  Chapters 3 and 4 deal, in large part, with the various requirements of an EIR at both the state level (chapter 3) and the local level (chapter 4).  Section 21167 sets forth the time within which an action challenging a public agency’s decision under the provisions of CEQA must be filed.’  [Citation.]”  (Ebbetts Pass Forest Watch v. California Dept. of Forestry & Fire Protection (2008) 43 Cal.4th 936, 942-943 (Ebbetts Pass).)



Division Five of the First Appellate District explained the relationship between the requirements of the FPA and CEQA in Friends of the Old Trees v. Department of Forestry & Fire Protection (1997) 52 Cal.App.4th 1383, 1388, as follows:  “Under the [FPA] and its implementing regulations, hereafter Forestry Rules ([rule] 895 et seq.), . . . logging . . . . [is] subject to the Department’s approval of a site specific THP.  [Citations.]  The THP preparation and approval process is the functional equivalent of the preparation of an environmental impact report (EIR) contemplated by [CEQA].  [Citation.]”  “[W]ith the exception of certain specific provisions of CEQA relating to the ‘procedural elements’ of the EIR process, ‘CEQA and its substantive criteria for the evaluation of a proposed project’s environmental impact apply to the timber harvesting industry, and are deemed part of the [FPA] and the Forestry Rules.’  [Citations.]  The Supreme Court has . . . reiterated that timber harvesting is not exempt from adhering to the broad policy goals of CEQA.  To the contrary, the court held ‘that in approving timber harvesting plans, the [administrative body] must conform not only to the detailed and exhaustive provisions of the [FPA], but also to those provisions of CEQA from which it has not been specifically exempted by the Legislature.’  [Citation.]  [¶] Significantly, the [FPA] and the Forestry Rules establish a statutory and regulatory framework that, construed together with CEQA, confers on the Department the obligation to see that cumulative impacts and alternatives to the project, as well as other specified environmental information, be taken into consideration in evaluating THP’s.”  (Id. at p. 1393.)  Moreover, “CDF has not only the authority but also the duty to approve, disapprove, and impose mitigation measures on timber harvest plans . . . .”  (Ebbetts Pass, supra, 43 Cal.4th at p. 957.)



As explained in Environmental Protection Information Center, Inc. v. Johnson (1985) 170 Cal.App.3d 604, 609-610, a THP “is an informational document designed to serve as an ‘abbreviated’ environmental impact report, setting forth proposed measures to mitigate the logging operation’s potential adverse impact on the environment.  CDF and public review of the THP prior to approval is intended to ensure that the adverse environmental effects are substantially lessened, particularly by the exploration of feasible less damaging alternatives to the proposed harvesting project.  [¶] . . . [¶] Section 21080.5 [a part of CEQA], provides that the Secretary of the Resources Agency may certify a regulatory program of a state agency as exempt from the requirement of EIR preparation, if the program requires that a project be preceded by the preparation of a written project plan containing sufficient environmental impact information.  To be certifiable, the agency’s regulatory program must be governed by rules and regulations (1) which require that no project shall be approved if there are feasible alternatives or mitigation measures available which would substantially lessen any adverse impact on the environment (§ 21080.5, subd. (d)(2)(i)) . . . .”


C.
Destruction of Mitigation Measure



Katzeff’s first cause of action alleges that CDF violated both the FPA and CEQA by approving a conversion exemption that would destroy a mitigation it had previously deemed necessary under those statutory schemes.  Katzeff argues that CDF’s actions constituted improper “piecemealing” of a project, and that an agency may not delete a mitigation required by CEQA without supplemental environmental review.  Respondents take the position that the approval was a ministerial act not subject to CEQA and that it bore no relationship to the mitigation measures required by the 1988 and 1998 THP’s.  They also argue that the THP’s have long since expired, and with them their mitigation requirements.



Several statutes and rules bear upon the parties’ arguments.  Section 4581 forbids anyone to conduct timber operations unless a THP has been submitted to CDF.
  Section 4590, subdivision (a) provides that a THP is effective for no more than three years, unless extended pursuant to specified procedures.  Forest Practice Rules, rule 1039.1 provides that the “effective period of the plan” is “the 3-year period following the date the plan is determined to be in conformance or otherwise becomes effective pursuant to PRC 4582.7.  Timber operations shall commence no earlier than the expected date of commencement stated in the plan,” except under certain conditions.  The THP’s at issue here were approved in 1988 and 1998.  There is no dispute that the right to conduct timber operations under these THP’s has expired.



Conversion exemptions are governed by section 4584 and Forest Practice Rules, rule 1104.1.  As we have explained, section 4584 allows the State Board of Forestry and Fire Protection, upon determining that the exemption is consistent with the purposes of the FPA, to exempt from the FPA’s requirements anyone whose activities are limited to, among other things, “[t]he one-time conversion of less than three acres to a nontimber use.”  (§ 4584, subd. (g)(1); see § 4521.3.)  Rule 1104.1 establishes the requirements for such exemptions.  Under rule 1104.1(a), the conversion exemption “is applicable to a conversion of timberland to a non-timber use only, of less than three acres in one contiguous ownership, whether or not it is a portion of a larger land parcel and shall not be part of a THP.”  The notice of conversion exemption, which initiates the process, is required to contain certain material, including the names and addresses of the landowner, timber owner, and others; a legal description of the land at issue; certain maps; and a statement by the owner of the land to be converted certifying that the operation is a one-time conversion to nontimberland use, certifying that there is a bona fide intent to convert, specifying what the use will be after the conversion, and certifying that the landowner has not obtained a conversion exemption in the previous five years, unless a waiver had been granted.  (FP Rules, rule 1104.1(a)(1).)  As relevant here, timber operations conducted under rule 1104.1 are exempt from the conversion permit and THP requirements of the rules related to the conversion of timberland.



The presenting issue here is whether a conversion exemption that would destroy a mitigation required under now-expired THP’s may be approved without additional environmental review.  The parties have drawn our attention to no case precisely on point, and our own research has disclosed none.



Katzeff contends this case is analogous to Orinda Assn. v. Board of Supervisors (1986) 182 Cal.App.3d 1145 (Orinda).  There, a developer sought to build a project that included office, commercial, retail and theater space in downtown Orinda, on a site occupied by a historic theater and bank building that would have been demolished by the project as proposed.  (Id. at pp. 1150-1153.)  While environmental review of the project was proceeding under CEQA, the building inspection department issued an unconditional permit for demolition of the theater and bank building.  Division Three of the First Appellate District concluded that this procedure violated CEQA because the “demolition was a phase of the overall Project; as such, it was subject to the same CEQA review as the rest of the Project, and the demolition permit could not be issued until the entire CEQA process was completed and the overall Project lawfully approved.”  (Orinda, at pp. 1145, 1171.)  The court reasoned:  “A public agency is not permitted to subdivide a single project into smaller individual subprojects in order to avoid the responsibility of considering the environmental impact of the project as a whole.  ‘The requirements of CEQA, “cannot be avoided by chopping up proposed projects into bite-size pieces which, individually considered, might be found to have no significant effect on the environment or to be only ministerial.”  [Citation.]’  [Citation].”  (Ibid.)  The court noted that the demolition of the building had been considered part of the project from the outset, and that “[m]ost important, both the Board and the Planning Commission imposed conditions on the demolition of the Theatre and Bank Building as part of their approval of the Project. . . . If demolition could be segregated from other development activities and made nonreviewable, the requirements of CEQA would be avoided altogether . . . .”  (Id. at p. 1172.)



Several points in Orinda are significant here.  First, Orinda states the well-established principle that a project cannot be divided into smaller parts that individually will not have a significant effect on the environment.  Second, this rule is applicable even if one of the smaller parts might require only ministerial, rather than discretionary, approval.  Third, where conditions are imposed on a project, those conditions—and the policies behind CEQA—cannot be avoided by applying for another approval apart from the larger project.  (Orinda, supra, 182 Cal.App.3d at pp. 1171-1172.)



Here, respondents contend, issuance of the conversion exemption was a ministerial action that required no environmental review.  Under Orinda, however, even if we accept the argument that the exemption was ministerial, an applicant cannot avoid environmental review of a portion of a larger project simply by securing a separate ministerial permit, particularly where the permit would undo the protective effects of conditions imposed on a project’s approval.



We recognize that Orinda is not precisely on point because the demolition permit there was issued while the overall project was under review, while here the conversion exemption took place years later.  But if that distinction were dispositive, any mitigation required by CEQA or the FPA could be nullified simply by the passage of time.  As Katzeff points out, under this line of reasoning, the wind buffer mitigation could permissibly be destroyed virtually as soon as it became necessary—that is, after the landowner had completed operations under the THP—because the landowner could simply seek a conversion exemption as soon as the right to conduct timber operations under the THP had expired.  The conflict between this result and the intent of CEQA is self-evident.
  As noted in another context, “[e]xpiration of the [approval] was an abstract occurrence that had no effect on the project’s environmental impacts.”  (Moss v. County of Humboldt (2008) 162 Cal.App.4th 1041, 1056.)



We see no principled distinction between a conversion exemption sought immediately after the right to harvest under a THP has expired, and one sought a decade later.  Whether or not the legal right to harvest timber has expired, the environmental effects of the harvest are presumed to remain.  The wind buffer was required in order to mitigate the effects of the timber harvest on Katzeff’s property, and respondents offer no basis for a conclusion that the mitigation expires as a matter of law once the time to complete the timber harvesting—the very action that creates the need for the mitigation—has expired.



Lincoln Place Tenants Assn. v. City of Los Angeles (2005) 130 Cal.App.4th 1491 (Lincoln Place) is also instructive on this question.  The owners of an apartment complex built in 1951 sought to demolish the apartments and replace them with new structures.  (Id. at p. 1495.)  As mitigation for the loss of the historical and architectural value of the apartments, the EIR recommended that before demolishing them, photographs should be taken of typical interiors and exteriors, drawings should be made of each type of unit and the site plan, and the structures should be offered for sale and removal to a new location.  (Id. at p. 1498.)  The city adopted the EIR.  (Id. at p. 1500.)  Afterward, however, the State Historical Resources Commission nominated the apartments for inclusion in the National Register, and while the nomination was pending, the owners applied for and obtained permits to demolish five of the structures on the property.  (Id. at pp. 1500‑1501.)  The owners took the position that the demolition was not part of the building project, which was “ ‘an entitlement to build; . . . not an entitlement to demolish’ ”; therefore, according to the owners, they only had to comply with the conditions on the redevelopment project when they began building.  The Court of Appeal rejected this distinction as “disingenuous at best,” noting that under CEQA a “ ‘project’ ” is “ ‘the whole of an action, which has a potential for resulting in’ a direct or indirect physical change in the environment,” and that “CEQA’s requirements ‘cannot be avoided by chopping up proposed projects into bite-size pieces which, individually considered, might be found to have no significant effect on the environment or to be only ministerial.’ ”  (Lincoln Place, at p. 1507, fn. omitted.)  Thus, on these facts, the court continued, “it cannot be argued CEQA does not apply to the . . . demolition on the ground demolition permits are ministerial acts.”  (Lincoln Place, at p. 1507, fn. 22, citing § 21080, subd. (b)(1) and Friends of Westwood, Inc. v. City of Los Angeles (1987) 191 Cal.App.3d 259 [discussion of ministerial and discretionary acts].)  The court noted that demolition of the existing apartments had always been part of the owners’ plan and that the city had incorporated the mitigation measures into the project as conditions of approval, and went on:  “Having placed these conditions on the demolition segment of the redevelopment project, the city cannot simply ignore them.  Mitigating conditions are not mere expressions of hope.”  (Lincoln Place, supra, 130 Cal.App.4th at p. 1508.)



The court in Lincoln Place further noted that “[a]lthough the city cannot ignore the mitigating conditions it imposed on the . . . project it can modify or delete them.  After a project has been approved and while it is still being developed a mitigation measure or condition of approval may be changed or deleted if the measure has been found to be impractical or unworkable.”  (Lincoln Place, supra, 130 Cal.App.4th at pp. 1508-1509.)  For this, the court relied on Napa Citizens for Honest Government v. Napa County Bd. of Supervisors (2001) 91 Cal.App.4th 342, 358-359, which recognized that CEQA requires an agency to take steps to ensure that mitigation measures “ ‘will actually be implemented as a condition of development, and not merely adopted and then neglected or discarded.’ ”  However, the court in Napa Citizens went on to conclude that nothing in the law required that “a mitigation measure, once adopted, is binding for all time.”  (Id. at p. 359.)  Rather, “when an earlier adopted mitigation measure has been deleted, the deference provided to governing bodies with respect to land use planning decisions must be tempered by the presumption that the governing body adopted the mitigation measure in the first place only after due investigation and consideration.  We therefore hold that a governing body must state a legitimate reason for deleting an earlier adopted mitigation measure, and must support that statement of reason with substantial evidence.”  (Ibid., italics added; see also Mani Brothers Real Estate Group v. City of Los Angeles (2007) 153 Cal.App.4th 1385, 1388-1389, 1403 [no need for supplemental EIR rather than addendum to EIR where substantial evidence supported city’s conclusion mitigation measures no longer necessary].)  Although the decision in Napa Citizens was made in the context of a land use plan, the court in Lincoln Place concluded that the rules adopted in Napa Citizens apply to all projects that come within CEQA.  (Lincoln Place, supra, 130 Cal.App.4th at p. 1509.)



We likewise presume that CDF adopted the mitigation measure at issue only after due investigation and consideration.  In fact, the administrative record indicates that this is the case.  The wind impact analysis prepared in connection with the 1988 THP discusses the risk that, as a result of the project, storm winds would become “funneled and accelerated on the southeastern corner,” near Katzeff’s house, and would “deflect off the residual trees along the southern edge of the harvest area and will be directed to the corner.”  The analysis reviews the literature on this phenomenon and the ways to minimize its effects, and recommends a buffer strip as a mitigation measure, based on conversations with professors of silviculture at the University of California, Berkeley and at Humboldt State University.



Consistent with the reasoning of the cases we have discussed, we conclude that where a public agency has adopted a mitigation measure for a project, it may not authorize destruction or cancellation of the mitigation—whether or not the approval is ministerial—without reviewing the continuing need for the mitigation, stating a reason for its actions, and supporting it with substantial evidence.  There may be good reasons for CDF to conclude that the wind buffer is no longer necessary to protect Katzeff’s house from the effects of the harvesting done pursuant to the 1988 and 1998 THP’s.  While the passage of time may have eliminated the need for the mitigation, it does not on its own render the mitigation inoperative, and CDF must justify its decision to allow the buffer strip to be cut down.



Accordingly, we conclude the trial court erred in dismissing the first cause of action.


D.
Bona Fide Intent to Convert



In the second cause of action, Katzeff alleges that Kuljian did not have a present, bona fide intent to convert the land to an orchard, and that the planting of the orchard was not the purpose of the conversion.  According to the complaint, Kuljian could not afford to pay the full purchase price for the property, and the real parties accordingly agreed that Kuljian would seek a conversion exemption for the land in question and Powers would retain the rights to the timber.  The complaint also alleges that CDF failed to determine that Kuljian had a bona fide intent to convert the timberland under the criteria set forth in rule 1105.2, and that its approval of the conversion was not based on substantial evidence and was unlawful.



Forest Practice Rules, rule 1104.1, which governs conversion exemptions, requires that a registered professional forester submit to the director a notice of conversion exemption timber operations containing a statement by the owner of the timberland to be converted certifying, among other things, “that after considering the owner’s own economic ability to carry out the proposed conversion and the feasibility evaluation required by 14[ ]CCR 1104.1(a)(6) that there is [a] ‘bona fide intent[,’] as defined in CCR 1100(b), to convert.”  (FP Rules, rule 1104.1(a)(1)(E)(2).)  Rule 1104.1(a)(6) requires the timberland owner, using the services of a registered professional forester, to provide information that the conversion is feasible, based on the extent of vegetation removal and site preparation required for the conversion, and the suitability of the soils, slope, aspect, and microclimate for the stated nontimber use.  Rule 1100(b) defines “ ‘bona fide intent’ ” as “a present, sincere intention of the applicant to conform with and successfully execute the conversion plan, as determined by the Director in accordance with provisions of [rule] 1105.2.”



The administrative record shows that CDF received the notice of conversion exemption on March 21, 2008.  The application included Kuljian’s certification that the project was a one-time conversion, that he had the economic means to carry it out and bona fide intent, specifying the use of the land after conversion, and certifying that Kuljian had not obtained such an exemption previously.  (See FP Rules, rule 1104.1(a)(1)(E).)  It also included a letter by registered professional forester Tom Kisliuk discussing the extent of the vegetation removal and site preparation required for the conversion, concluding that the soils, slope, aspect, and microclimate of the site were suitable for the proposed orchard, and supporting that conclusion with a discussion of the soil type, the slope, effects of weather, erosion hazards.  (See id., rule 1104.1(a)(6).)  Kisliuk also certified that he had prepared a notice to be mailed by the landowner and that the notice was posted at least five days before the submission of the notice of conversion exemption, as required by rule 1104.1(a)(3);
 included in the application was a sample of Kuljian’s letter to neighboring landowners (including Katzeff), informing them of his plans to seek the conversion exemption.  CDF accepted the conversion exemption on April 9, 2008, which authorized Kisliuk to begin timber operations on the site.



On April 1, 2008, while CDF’s approval was pending, Katzeff wrote to Donald Morse of CDF and expressed his concerns about the effects of the loss of the wind buffer zone.  On April 13, 2008, after the conversion exemption had been accepted, Katzeff sent an email message to Morse, informing him that logging had begun, again expressing his concern about increased wind as a result of the operation, and explaining that the site was an unsuitable spot for an orchard and that Kuljian had told him he had been “forced to agree to say that an orchard would be put on that location otherwise he would not be able to purchase the land.”



In light of the factual dispute raised by the administrative record, it was incumbent upon the director to determine whether Kuljian had a bona fide intent to convert the property as required under Forest Practice Rules, rules 1100(b) and 1105.2.  (FP Rules, rule 1104.1(a)(1)(E)(2).)  The record contains no such determination.



The trial court concluded and respondents contend that no such determination is required because the regulation states that the director “shall” approve the exemption when the notice of conversion exemption is “complete and accurate.”  (FP Rules, rule 1104.1(a)(4)(A).)  But the regulation also requires that the applicant certify that there is a “ ‘bona fide intent[,’] as defined in CCR 1100(b), to convert . . .” (rule 1104.1(a)(1)(E)(2)), and rule 1100(b) defines “ ‘bona fide intent’ ” as “a present, sincere intention of the applicant to conform with and successfully execute the conversion plan, as determined by the Director in accordance with provisions of [rule] 1105.2.”  (Italics added.)  This is in keeping with the law authorizing the exemption.  That statute provides that CDF will determine, on a case-by-case basis, whether the proposed one-time conversion of less than three acres “is consistent with the purposes of [the FPA].”  (§ 4584, subd. (g)(1).)



Katzeff alleged in his second cause of action that Kuljian did not have a present, bona fide intent to convert the land, and that CDF failed to determine he had such an intent according to the criteria set forth in Forest Practice Rules, rule 1105.2.  Applying the principles we have discussed, we conclude these allegations are sufficient to state a cause of action.


E.
Nuisance



Katzeff’s third cause of action alleges that the proposed logging operation will constitute a private nuisance that will injure him, and seeks a judicial determination as to whether the logging is lawful.



Government Code section 51115.5 provides in part:  “(a) Notwithstanding any other provision of law, timber operations conducted within a timber production zone pursuant to the provisions of the [FPA] shall not constitute a nuisance, private or public.  [¶] (b) This section is not applicable with respect to any timber operation which (1) endangers public health or public safety . . . .”  This provision has been described as exempting timber operations in timberland production zones “(if conducted in compliance with the FPA) from being considered a public or private nuisance [citation].”  (Big Creek Lumber Co. v. County of San Mateo (1995) 31 Cal.App.4th 418, 425, fn. 12.)



Powers argues that he and the Department acted properly in accordance with the FPA and the applicable Forest Practice Rules, and that therefore, under Government Code section 51115.5, he cannot be liable for nuisance in connection with his activities under the conversion exemption.  We have already concluded that Katzeff has stated a cause of action as to whether the conversion exemption is lawful under the FPA.  In the circumstances, we likewise conclude that he has stated a cause of action as to whether any such activities, if unlawful, would constitute a nuisance.


III.  DISPOSITION



The judgment is reversed.  The stay of timber operations heretofore imposed by writ of supersedeas shall remain in effect pending finality of this opinion.
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	* Pursuant to California Rules of Court, rules 8.1105(b) and 8.1110, this opinion is certified for publication with the exception of parts II.D.-E.



	� All undesignated statutory references are to the Public Resources Code.  Rule references cited as the Forest Practice Rules in text and as FP Rules parenthetically are to title 14 of the California Code of Regulations.



	� Because this case comes to us after the trial court granted a motion for judgment on the pleadings, we accept as true all material facts of the complaint.  (Ludgate Ins. Co. v. Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 602 (Ludgate).)  At Power’s request, the trial court also took judicial notice of the administrative record in the case, and Katzeff does not contend it was improper for the court to do so.



	� At the time, Kuljian did not own the property.  As we will discuss, the complaint alleges that he bought the property shortly before the complaint was filed in 2008.



	� Section 4584, a portion of the FPA, provides in pertinent part:  “Upon determining that the exemption is consistent with the purposes of this chapter, the board may exempt from this chapter, or portions thereof, a person engaged in forest management whose activities are limited to any of the following:  [¶] . . . [¶] (g)(1) The one-time conversion of less than three acres to a nontimber use. . . .”



	� Katzeff’s notice of appeal was filed after the trial court made its order granting Power’s motion for judgment on the pleadings as to all causes of action, but before judgment had been entered.  We will treat it as having been filed immediately after entry of judgment.  (Cal. Rules of Court, rule 8.104(e)(2).)  On appeal, CDF has filed a respondent’s brief addressing the first and second causes of action.  Powers has joined CDF’s brief and made additional arguments addressing all three causes of action.  Kuljian has filed a one-page brief in which he “generally adopts” the other respondents’ arguments.



	� Section 4582 sets out the necessary contents of a THP.



	� In any case, it appears that removal of the trees now at issue was part of the original 1988 THP proposal.  The official response of the director of forestry to significant environmental effects raised during the THP evaluation process stated that storm winds were predicted to be funneled and accelerated “as a result of this operation,” noted that Katzeff’s home was within 200 feet of the southeast boundary of the plan, and provided that no trees should be removed within 200 feet of his home without prior approval.  Furthermore, a “Wind Impact Analysis” prepared by CDF in December 1987 indicated that Katzeff’s cabin and outbuildings were “near the southeast corner of the harvest area [and were] within striking distance of edge trees,” and suggested as a mitigation measure that a wind buffer strip be left on the southeast corner of the harvest area.  This discussion implies cutting down the trees Powers now seeks to harvest in fact was part of the original project as contemplated.



	� As our discussion indicates, our conclusion here does not depend on whether the issuance of a conversion exemption is ministerial or discretionary.  We note, however, that the rules applying to conversion exemptions direct that significant adverse impacts should be taken into account when addressing a proposed conversion.  Forest Practice Rules, rule 1104.1(a)(1)(E)(2) requires the notice of conversion exemption to include a statement by the owner of the timber certifying that, among other things, “there is [a] ‘bona fide intent[,’] as defined in CCR 1100(b), to convert.”  Rule 1100(b) defines bona fide intent to mean “a present, sincere intention of the applicant to conform with and successfully execute the conversion plan, as determined by the Director in accordance with provisions of [rule] 1105.2.”  Rule 1105.2 provides:  “The Director shall determine the applicant’s bona fide intention to convert in light of the present and predicted economic ability of the applicant to carry out the proposed conversion; the environmental feasibility of the conversion, including, but not limited to, suitability of soils, slope, aspect, quality and quantity of water, and micro-climate; adequacy and feasibility of possible measures for mitigation of significant adverse environmental impacts; and other foreseeable factors necessary for successful conversion of the proposed land use.”  (Italics added.)



	� Forest Practice Rules, rule 1104.1(a)(3) requires the landowner, before submitting the exemption to CDF, to mail a letter to adjacent landowners notifying them of the intent to harvest timber.  It also requires the registered professional forester or designee to post a neighborhood notification of conversion exemption timber operations at least five days before the postmark date of the submission of the notice of conversion exemption operations to the director.  (Ibid.)



	� Section 4584 provides in pertinent part:  “Upon determining that the exemption is consistent with the purposes of this chapter, [CDF] may exempt from this chapter, or portions thereof, a person . . . whose activities are limited to . . . :  [¶] . . . [¶] (g)(1) The one-time conversion of less than three acres to a nontimber use.”  (Italics added.)  Our conclusion that CDF must determine bona fide intent on a case-by-case basis is based on this statute, on Forest Practice Rules, rule 1104.1, which relates to conversion exemptions, and the other rules referenced in rule 1104.1; it is not based on the statutes and rules that relate to timberland conversion permits (see § 4621 et seq.).



	� Without ruling on any particular items of evidence that may be admissible at trial of this matter, we note that our Supreme Court has held that judicial review of a ministerial or informal administrative action is not confined to the administrative record if the facts are in dispute.  (See Western States Petroleum Assn. v. Superior Court (1995) 9 Cal.4th 559, 575-576.)
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