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INTRODUCTION

This document provides a response to comments received on the Public Draft Initial Study/Mitigated
Negative Declaration (IS/MND) for the In-N-Out Restaurant Project (SCH #2020110065). Responses
provided herein clarify and bolster the analysis and evidence provided in the IS/MND.
In accordance with the California Environmental Quality Act (CEQA) of 1970 (as amended) (California
Public Resources Code 21000 et. seq.), the IS/MND was circulated for a 30-day public review and
comment period from November 4, 2020 to December 3, 2020.
1.1.

CEQA REQUIREMENTS

CEQA Guidelines Section 15074 identifies the following responsibilities of the Lead Agency when
considering the adoption of a Negative Declaration or Mitigated Negative Declaration:
a) Any advisory body of a public agency making a recommendation to the decision-making body
shall consider the proposed negative declaration or mitigated negative declaration before
making its recommendation.
b) Prior to approving a project, the decision-making body of the lead agency shall consider the
proposed negative declaration or mitigated negative declaration together with any comments
received during the public review process. The decision-making body shall adopt the proposed
negative declaration or mitigated negative declaration only if it finds on the basis of the whole
record before it (including the initial study and any comments received), that there is no
substantial evidence that the project will have a significant effect on the environment and that
the negative declaration or mitigated negative declaration reflects the lead agency’s
independent judgment and analysis.
Consistent with CEQA requirements, the City of Santa Rosa has reviewed and considered all
comments received on the IS/MND. Although CEQA does not require the lead agency to prepare a
response to public comments received on a Negative Declaration or a Mitigated Negative Declaration,
the City’s Local CEQA Guidelines direct that responses shall be provided to comments that raise
significant environmental issues and that responses shall be submitted to the decision making body
for consideration along with the environmental document. As such, the City of Santa Rosa has
prepared this document to fully disclose public and agency comments received on the environmental
analysis and to provide responses to those comments.
2.

PUBLIC COMMENTS RECEIVED

Agencies, organizations and individuals that have submitted written comments to the City regarding
the environmental review document prepared for the In-N-Out Restaurant Project are as follows:
1. California Department of Fish and Wildlife (CDFW)
2. Department of Toxic Substances Control (DTSC)
3. Project Applicant (In-N-Out Burger)
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CALIFORNIA DEPARTMENT OF FISH AND WILDLIFE COMMENT LETTER AND RESPONSES

The California Department of Fish and Wildlife is a Trustee Agency with responsibility under CEQA for
commenting on projects that have the potential to impact fish, plant, and wildlife resources.
Additionally, CDFW serves as a Responsible Agency in the event that discretionary approvals are
required for a project, such as permits under the California Endangered Species Act (CESA), Lake and
Streambed Alteration Program, or other provisions of the Fish and Game Code. CDFW comments on
the In-N-Out Restaurant Project are summarized below. The full comment letter provided by CDFW is
included as Attachment A.
Comment #1: Clarification on Project Extent
The commenter notes that the project extent shown in Figure 2 on page 11 of the IS/MND differs from
that shown in Exhibit A of Appendix D (Biological Constraints Report) and requests clarification on
whether the project site contains a potential linear wetland subject to the Fish and Game Code Section
1602.
Response to Comment #1: Clarification on Project Extent
As noted in Section 1.3 (Background) of the IS/MND, the In-N-Out Restaurant Project and the Yolanda
Apartments Project, adjacent to the project site at 325 Yolanda Avenue, were initially conceptualized
as a single mixed-use project and later divided into two individual projects. As noted, technical studies
prepared, including the Biological Constraints Report, analyzed both 325 Yolanda Avenue (Yolanda
Apartments) and the In-N-Out Restaurant Project at 2532 Santa Rosa Avenue.
The Biological Constraints Report includes a memo dated January 14, 2019, acknowledging the In-NOut Restaurant Project as independent from the Yolanda Apartments Project and analyzes impacts,
summarizes findings, and identifies appropriate mitigation measures specific to the In-N-Out
Restaurant Project. The Draft IS/MND, Section 6.4(1) adequately characterizes linear features onsite
and states the following regarding classification under the Fish and Game Code:
“Monk & Associates’ (M&A) Biologists with experience delineating wetlands and
evaluating stream channels conducted an evaluation of the linear ditch features onsite.
M&A reviewed historic aerial photographs (1942 through 2012) and USGS topographic
maps of the project site; no drainages (creeks, streams, or other water bodies) were
historically present onsite. The linear ditch features that skirt the project site perimeter
were constructed by the land owner to convey surface runoff falling on paved and hardpacked graveled surfaces into the City storm drain system. These linear features
originate onsite, do not connect to any offsite waterways, are culverted on their
downstream end, and connect directly with the City’s storm drain system. These manmade, linear features with ephemeral flows do not provide wildlife or fisheries habitat.
Thus, these man-made, ephemeral features do not meet the criteria to be classified as
a stream under Fish and Game Code Section 1602.”
The Draft IS/MND, Section 6.4(1) further explains that the project will impact 0.01 acres of linear
features onsite that are under the jurisdiction of the Regional Water Quality Control Board regulations
and potentially the US Army Corps of Engineers, as depicted in the Preliminary Jurisdictional
Determination letter issued by the ACOE (November 15, 2018). Mitigation measure BIO-3 requires a
2:1 replacement through the purchase of mitigation credits at an agency approved mitigation bank.
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As such, the IS/MND and supporting technical studies include information adequately characterizing
the jurisdictional features onsite, the project’s potential impacts, and the mitigation required to reduce
impacts to less than significant level. There are no features onsite that are under the jurisdiction of
the CDFW and the project does not require a Lake and Streambed Alteration Agreement or other
approval from the CDFW.
Comment #2: Biological Resources Mitigation Measures
The commenter recommends the following modifications to mitigation measures identified on pages
43 and 44 of the IS/MND:
•

Mitigation Measure BIO-1:
o
o
o

•

Amend measure to require bird nesting surveys to be conducted no more than 7 days
prior to construction rather than 15 days.
Amend survey area to 500 feet of all suitable nesting habitat rather than 300 feet.
Amend language to replace “should” with “shall” to read: “The buffer shall be staked with
4-foot orange construction fencing.”

Mitigation Measure BIO-2:
o

Move the following language from Mitigation Measure BIO-1 to Mitigation Measure BIO-2
“The applicant shall provide resume(s) of qualified biologist(s) conducting bat surveys to
the City for review and approval in advance of pre-construction surveys. Resumes shall
reflect: 1) at least 2 years of experience conducting bat surveys that resulted in detections
for the relevant species such as pallid bat, and 2) the types of equipment used to conduct
surveys. Resumes shall also indicate that the biologist possesses a state-issued Scientific
Collecting Permit for relevant species.”

o

Add the following requirements to Mitigation Measure BIO-2 to avoid project construction
delays:
“A qualified bat biologist shall conduct an initial bat habitat assessment and survey several
months before project construction, to facilitate sufficient time to implement the exclusion
plan described below.”
“If bats are detected, an exclusion plan shall be submitted to the City for approval. The City
shall seek CDFW’s input on the exclusion plan. The plan shall: (1) recognize that both the
maternity and winter roosting seasons are vulnerable times for bats and require exclusion
outside of these times, generally between March 1 and April 15 or September 1 and
October 15 when temperatures are sufficiently warm, and (2) identify suitable areas for
excluded bats to disperse or require installation of appropriate dispersal habitat, such as
artificial bat houses, prior to project construction, and include an associated management
and monitoring plan with implementation funding.”

Response to Comment #2: Biological Resources Mitigation Measures
The recommended modifications to Measures BIO-1 and BIO-2 have been accepted and are reflected
in the Final Draft IS/MND and the Final MMRP, Attachment E.
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DEPARTMENT OF TOXIC SUBSTANCES CONTROL COMMENT LETTER AND RESPONSES

Isabella Roman, Environmental Scientists with the Department of Toxic Substances Control (DTSC)
submitted a comment letter via email on November 30, 2020. A summary of comments submitted by
the DTSC are included below and a full copy of the comment letter is included as Attachment B. Jim
Lockington of the applicant team prepared a letter in response to the comments received from the
DTSC (Attachment C hereto, and submitted a Phase I Environmental Site Assessment (ESA) and a Soils
Management Plan, Appendices G2 and G3, respectively to the Final IS/MND. The following responses
to comments rely on these materials, as well as information presented in the Draft IS/MND and
Appendices including a Phase 1 ESA, a Phase II, and a Soil and Groundwater Management Plan.
Comment #1: Additional Sampling
The commenter states that the Phase II collected samples near underground storage tanks (USTs),
but that the remainder of the site is uncharacterized, including the footprint of the proposed In-N-Out
Restaurant. The commenter asserts that due to operation of previous agricultural and truck repair
uses and the associated materials used in such operations, additional sampling may be warranted to
fully characterize the site in order to protect workers during construction and employees and
customers during operation.
Response to Comment #1: Additional Sampling
As noted in the Hazards/Hazardous Materials Setting section of the Public Draft IS/MND and as further
detailed in the Phase I Environmental Site Assessment(s) and Limited Phase II Subsurface
Investigation, several soil samples were collected to assess historic agricultural use of the site,
including areas of the footprint of the proposed restaurant building and the former truck repair uses.
Results of soil sampling indicated chemicals of concerns including petroleum hydrocarbons, fuel
related volatile organic compounds, and organochlorine pesticides, such as an elevated occurrence
of the pesticide chlordane that exceed the Tier 1 environmental screening levels (ESL). Samples
collected as part of the prior ESAs and Subsurface Investigations, adequately characterize the site with
regard to previous agricultural uses and recommendations set forth in the Soil Management Plan
intended to address contamination onsite have been incorporated as mitigation measures to ensure
the protection of workers during construction and future uses onsite at project operation. Therefore,
no further sampling is necessary to characterize the project site and recommendations of the Soil
Management Plan shall be implemented in accordance with mitigation measure HAZ-1 and measure
HAZ-2 to ensure that impacted soils and or groundwater are properly remediated.
Comment #2: Soil Sampling
The commenter states that though the Phase II focused on sampling related to the USTs, the samples
do not appear to have been analyzed for total petroleum hydrocarbons (TPHs).
Response to Comment #2: Soil Sampling
As detailed in the Phase I ESA reports, the site is listed as a closed Leaking Underground Storage Tank
(LUST) cleanup site under the oversight of the Regional Water Quality Control Board (RWQCB). As
noted in the reports and summarized in Mr. Lockington’s response letter, site investigation and
remediation took place between 1988 and 2016, culminating in a No Further Action recommendation
from the RWQCB in January 2017. Given the size of the property and limited sampling area, the
RWQCB required the preparation of a Soil and Groundwater Management Plan (SGMP) prior to case
closure. The SGMP dated May 12, 2017, Appendix I of the Public Draft IS/MND, was approved by the
RWQCB and a No Further Action letter was issued for the site on June 26, 2017. Given the limited
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amount of work to be performed on the area of the site where residual contamination exists as a
result of the former transportation use and the required implementation of the SGMP, which includes
measures to reduce risks associated with residual contamination, the conclusions and
recommendations contained in the Phase I and Phase II reports as well as the Public Draft IS/MND
adequately characterize and analyze the site and no further analysis is needed.
Comment #3: Hazardous Materials at Project Operation
The commenter states that Section 6.9 (Hazards/Hazardous Materials) does not include a discussion
of the use of hazardous materials such as cleaners, paints, fuels, and/or pesticides at project
operation.
Response to Comment #3: Hazardous Materials at Project Operation
The following text has been added to Section 6.9 of the IS/MND in underline.
“As a restaurant use, the project does not contain elements that would create a significant hazard to
the public or the environment through the routine transport, use, or disposal of hazardous materials.
Activities onsite are limited to uses associated with a drive-thru restaurant which do not typically
require the use of hazardous materials nor generate hazardous waste. As a commercial development,
common cleaners, solvents, and other products may be routinely used, which do not present a
significant hazard to people or the environment. The project proposes to install landscaping which
requires maintenance and may involve application and storage of regulated chemicals, fuels, and
related products. Potentially hazardous materials such as cleaning products and landscaping supplies
may be transported to the project site in small quantities intended for consumer use. Additionally,
materials are required to be handled, transported and stored in manner that complies with all existing
federal, state, and local regulations. Therefore, impacts from the routine transport of hazardous
materials and hazardous waste at project operation will be less than significant.”
The additional language above has been added to clarify potential impacts related to the use of
hazardous materials at operation. No new impacts and no new mitigation related to the use of
hazardous materials at operation have been identified.
2.3.

PROJECT APPLICANT COMMENT LETTER AND RESPONSES

The project applicant, Jim Lockington provided comments on the Draft IS/MND. Mr. Lockington
suggested modifications to the Draft IS/MND in a letter dated December 3, 2020. Comments provided
by the applicant are summarized below and included as Attachments C and D to this document.
Comment #1: General Comments
Handwritten comments on a scanned copy of portions of the IS/MND were provided by the project
applicant and include clarification in the architectural description contained in Section 2.3 (Project
Description), minor typos, and questions/clarification regarding mitigation measures.
Response to Comment #1: General Comments
Comments received have been addressed in the Final IS/MND. Revisions to clarify the architectural
description as well as typos throughout the Public Draft IS/MND have been made in the Final IS/MND
and are represented in strikethrough for deletions and underline for additions. Clarification provided
by the applicant does not represent new or additional information that would warrant further analysis
under CEQA as there are no new or more severe impacts that have been identified.
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Comment #2: Modifications to Section 6.9 (Hazards/Hazardous Materials)
The commenter requests that the IS/MND be modified to reference the Phase I ESA prepared by
Partner Engineering and Science, Inc. dated August 3, 2018.
Response to Comment #2: Modifications to Section 6.9 (Hazards/Hazardous Materials)
Section 6.9 of the Draft IS/MND has been modified to include a discussion of the Phase I report
prepared by Partner Engineering and Science, Inc. Modifications are shown in underline in the Final
IS/MND.
Comment #3: Modifications to Mitigation Measure HAZ-2
The commenter requests that modifications be made to Mitigation Measure HAZ-2 to reflect that a
Soil Management Plan (SMP) has been prepared and satisfies the mitigation requirement. The
commenter asserts that that they do not believe RWQCB or Fire Department approval is required
because the site has not previously required RWQCB or Fire Department oversight for remediation.
The commenter requests that if the City maintains that approval of the SMP be required, that the
language be changed to “or” instead of “and” as it appears unnecessary to obtain approval from two
agencies for the same Plan.
Response to Comment #3: Modification to Mitigation Measure HAZ-2
Mitigation measure HAZ-2 has been revised to acknowledge that a Soil Management Plan has been
prepared for the site. Pursuant to the revised mitigation, the Plan will be subject to review and
approval by both the North Coast Regional Water Quality Control Board and the City of Santa Rosa
Fire Department as it involves components that are regulated independently by both agencies.
3.

REVISIONS TO THE DRAFT IS/MND

As described above, modifications to the Public Draft IS/MND have been made as a result of the
comments received and the responses provided. This Response to Comments document along with
the Attachments provide additional information and analysis that support the conclusions made in
the IS/MND. This Response to Comments document along with the Final IS/MND and Final MMRP
constitute the Final IS/MND.
4.

REVISIONS TO DRAFT MITIGATION MONITORING AND REPORTING PROGRAM (MMRP)

The MMRP is a tool used by the City to verify compliance with prescribed measures to avoid, reduce,
or offset potentially significant environmental impacts identified in the IS/MND. In accordance with
CEQA Guidelines Section 15097 the MMRP identifies each mitigation measure, implementing
procedures, the party responsible for monitoring, and verification of compliance.
As described above, comments received from the California Department of Fish and Wildlife and the
project applicant recommend amendments to mitigation measures identified in the Public Draft
IS/MND. Amendments to mitigation measures are included in the Final IS/MND and Mitigation
Monitoring and Reporting Program. Changes to the Draft MMRP are represented in strikethrough for
deletions and underline for additions. The Final MMRP, Attachment D hereto, replaces the draft
mitigation measures set forth in the Public Draft IS/MND and the Draft MMRP and shall be
implemented by the responsible party as noted therein as part of the In-N-Out Restaurant Project to
adequately protect environmental resources and ensure that impacts are reduced to less than
significant levels.
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SUMMARY

The less than significant conclusion of the Public Draft IS/MND remains valid and is further
substantiated by the additional documentation and responses provided herein. The City of Santa Rosa
has considered comments provided on the IS/MND, reviewed information developed through the
responses-to-comments process, made revision to the MMRP to address comments where
appropriate, and determined that the project does not meet any of the conditions under CEQA
Guidelines Section 15073.5 listed below which would require recirculation of the IS/MND prior to
adoption. Therefore, the recirculation of a revised IS/MND or the preparation of an Environmental
Impact Report (EIR) is not required for the project. Consistent with the CEQA Guidelines, information
contained herein clarifies and bolsters the analyses in the Public Draft IS/MND.
a) A lead agency is required to recirculate a negative declaration when the document must be
substantially revised after public notice of its availability has previously been given pursuant
to Section 15072, but prior to its adoption. Notice of recirculation shall comply with Sections
15072 and 15073.
b) A “substantial revision” of the negative declaration shall mean:
1) A new, avoidable significant effect is identified, and mitigation measures or project
revisions must be added in order to reduce the effect to insignificance, or
2) The lead agency determines that the proposed mitigation measures or project revisions
will not reduce potential effects to less than significance and new measures or revisions
must be required.
a) Recirculation is not required under the following circumstances:
3) Mitigation measures are replaced with equal or more effective measures pursuant to
Section 15074.1.
4) New project revisions are added in response to written or verbal comments on the
project’s effects identified in the proposed negative declaration which are not new
avoidable significant effects.
5) Measures or conditions of project approval are added after circulation of the negative
declaration which are not required by CEQA, which do not create new significant
environmental effects and are not necessary to mitigate an avoidable significant effect.
6) New information is added to the negative declaration which merely clarifies, amplifies, or
makes insignificant modifications to the negative declaration.
b) If during the negative declaration process there is substantial evidence in light of the whole
record, before the lead agency that the project, as revised, may have a significant effect on the
environment which cannot be mitigated or avoided, the lead agency shall prepare a draft EIR
and certify a final EIR prior to approving the project. It shall circulate the draft EIR for
consultation and review pursuant to Sections 15086 and 15087, and advise reviewers in
writing that a proposed negative declaration had previously been circulated for the project.
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The City of Santa Rosa will consider the Public Draft IS/MND, together with this Response to Comments
document, the Final IS/MND and the Final MMRP prior to acting on the In-N-Out Restaurant Project.

ATTACHMENTS
A.
B.
C.
D.

CALIFORNIA DEPARTMENT OF FISH AND WILDLIFE COMMENT LETTER, NOVEMBER 24, 2020
DEPARTMENT OF TOXIC SUBSTANCES CONTROL COMMENT LETTER, NOVEMBER 30, 2020
PROJECT APPLICANT RESPONSE TO DTSC COMMENT LETTER, DECEMBER 3, 2020
PROJECT APPLICANT INLINE COMMENTS, NOVEMBER 25, 2020
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State of California – Natural Resources Agency

DEPARTMENT OF FISH AND WILDLIFE

GAVIN NEWSOM, Governor
CHARLTON H. BONHAM, Director

Bay Delta Region
2825 Cordelia Road, Suite 100
Fairfield, CA 94534
(707) 428-2002
www.wildlife.ca.gov

November 24, 2020
Ms. Susie Murray, Senior Planner
City of Santa Rosa
Planning and Economic Development Department
100 Santa Rosa Avenue, Room 3
Santa Rosa, CA 95404
smurray@srcity.org
Subject:

Govemofa Office ot Planning &Reaearoh

November 24, 2020
STATE CLEARINeHOUSE

In-N-Out Restaurant Project City Project File# PRJ18-086, Mitigated
Negative Declaration, SCH No. 2020110065, Sonoma County

Dear Ms. Murray:
The California Department of Fish and Wildlife (CDFW) received a Notice of Intent to
Adopt a Mitigated Negative Declaration (MND) from the City of Santa Rosa (City) for the
In-N-Out Restaurant Project City Project File# PRJ18-086 Project (project) pursuant the
California Environmental Quality Act (CEQA).
CDFW is submitting comments on the MND to inform the City, as the Lead Agency, of
our concerns regarding potentially significant impacts to sensitive resources associated
with the proposed project.
CDFW ROLE
CDFW is a Trustee Agency with responsibility under CEQA (Pub. Resources Code, §
21000 et seq.) pursuant to CEQA Guidelines section 15386 for commenting on projects
that could impact fish, plant, and wildlife resources. CDFW is also considered a
Responsible Agency if a project would require discretionary approval, such as permits
issued under the California Endangered Species Act (CESA), Lake and Streambed
Alteration (LSA) Program, or other provisions of the Fish and Game Code that afford
protection to the state’s fish and wildlife trust resources.
REGULATORY REQUIREMENTS
California Endangered Species Act
Please be advised that a CESA Incidental Take Permit (ITP) must be obtained if the
project has the potential to result in “take” of plants or animals listed under CESA, either
during construction or over the life of the project. Issuance of a CESA Permit is subject
to CEQA documentation; the CEQA document must specify impacts, mitigation
measures, and a mitigation monitoring and reporting program. If the project will impact

Conserving California’s Wildlife Since 1870
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Ms. Susie Murray
City of Santa Rosa
November 24, 2020
Page 2
CESA listed species, early consultation is encouraged, as significant modification to the
project and mitigation measures may be required in order to obtain a CESA ITP.
CEQA requires a Mandatory Finding of Significance if a project is likely to substantially
restrict the range or reduce the population of a threatened or endangered species. (Pub.
Resources Code, §§ 21001, subd. (c) and 21083; CEQA Guidelines, §§ 15380, 15064,
and 15065). Impacts must be avoided or mitigated to less-than-significant levels unless
the CEQA Lead Agency makes and supports Findings and a Statement of Overriding
Consideration (SOC). The CEQA Lead Agency’s FOC does not eliminate the project
proponent’s obligation to comply with CESA.
Lake and Streambed Alteration
CDFW requires an LSA Notification, pursuant to Fish and Game Code section 1600 et
seq., for project activities affecting lakes or streams and associated riparian habitat.
Notification is required for any activity that may substantially divert or obstruct the
natural flow; change or use material from the bed, channel, or bank including associated
riparian or wetland resources; or deposit or dispose of material where it may pass into a
river, lake or stream. Work within ephemeral streams, washes, watercourses with a
subsurface flow, and floodplains are subject to notification requirements. CDFW will
consider the CEQA document for the project and may issue an LSA Agreement. CDFW
may not execute the final LSA Agreement (or ITP) until it has complied with CEQA as a
Responsible Agency.
PROJECT DESCRIPTION SUMMARY
Proponent: Jim Lockington
Objective: Construct an In-N-Out Burger restaurant, single lane drive-through, parking
stalls, and other associated site improvements on approximately 1.87 acres. The
proposed restaurant building is approximately 3,900 square feet and includes 76 indoor
seats. An additional 19 tables with 76 seats are proposed outdoors. Existing on-site
structures will be demolished.
Location: The project is located at 2532 Santa Rosa Avenue, immediately northeast of
the Santa Rosa Avenue and Yolanda Boulevard intersection, in the City of Santa Rosa.
It is centered at approximately Latitude, Longitude: 38.414340, -122.712087 on
Assessor Parcel Numbers 044-041-010 and 044-071-002.
COMMENTS AND RECOMMENDATIONS
CDFW offers the below comments and recommendations to assist the City in
adequately identifying and/or mitigating the project’s significant, or potentially significant,
direct and indirect impacts on fish and wildlife (biological) resources. Based on the
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project's avoidance of significant impacts on biological resources, in part through
implementation of CDFW’s below recommendations, CDFW concludes that an MND is
appropriate for the project.
Project Description
Comment 1: MND Figure 2 and Appendix D Biological Constraints Analysis
Would the Project have a substantial adverse effect on any riparian habitat or other
sensitive natural community identified in local or regional plans, policies, regulations or
by the CDFW or U.S. Fish and Wildlife Service (USFWS), or on state or federally
protected wetlands (including, but not limited to, marsh, vernal pool, coastal, etc.)
through direct removal, filling, hydrological interruption, or other means?
The MND Appendix D Biological Constraints Analysis, Exhibit A identifies a “Potential
Linear Wetland” on the east perimeter of the “Project Site.” This feature appears
potentially subject to Fish and Game Code section 1602 notification requirements based
on Google Earth aerial imagery and street view. The MND Figure 2 “Project Site” is
smaller than the project site depicted in Exhibit A and does not include the “Potential
Linear Wetland.” Please clarify the extent of the project site and whether it includes the
“Potential Linear Wetland.”
If the project site includes the above “Potential Linear Wetland”, please provide
additional information characterizing it including: (1) the presence of a bed, bank, and
channel, and (2) vegetation communities present including wetland or riparian
vegetation. It appears that mature trees occur along the feature which may constitute
riparian vegetation. According to the MND Page 42, the feature is culverted at its
downstream end and connects directly with the City’s storm drain system. Please be
advised that artificial drainages may be subject to Fish and Game Code section 1602. If
the feature may constitute a stream per Fish and Game Code, the MND should require
submitting an LSA Notification to CDFW and complying with the LSA Agreement upon
issuance.
Mitigation Measures
Comment 2: MND Page 43
Would the Project Interfere substantially with the movement of any native resident or
migratory fish or wildlife species or with established native resident or migratory wildlife
corridors, or impede the use of native wildlife nursery sites?
MND Mitigation Measure (MM) BIO-1 for nesting bird protection indicates that nesting
bird surveys may be conducted up to 15 days prior to construction. However, the MND
should clearly require surveys to be conducted no more than 7 days prior to
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construction to reduce the likelihood of the birds nesting between survey completion
and construction start. A survey immediately prior to construction is also recommended.
MM BIO-1 requires surveys within 300 feet of the project for nesting reports, however it
requires a construction buffer zone of 500 feet. The survey area should be consistently
increased to 500 feet.
MM BIO-1 states: “The buffer should be staked with 4-foot orange construction fencing.”
CDFW recommends replacing “should” with “shall” to ensure this important protective
measure is binding.
The following language regarding bat protection in MM BIO-1 should be moved to MM
BIO-2 for bats: “The applicant shall provide resume(s) of qualified biologist(s)
conducting bat surveys to the City for review and approval in advance of preconstruction surveys. Resumes shall reflect: 1) at least 2 years of experience
conducting bat surveys that resulted in detections for the relevant species such as pallid
bat, and 2) the types of equipment used to conduct surveys.”
Comment 3: MND Page 43
Would the Project have a substantial adverse effect, either directly or through habitat
modifications, on any species identified as a candidate, sensitive, or special-status
species in local or regional plans, policies, or regulations, or by CDFW or USFWS?
MM BIO-2 for special-status bats should be revised to add the below requirements.
Note that it is important for surveys to occur several months before project construction
to avoid delays as implementing the bat exclusion plan described below should occur
during the specified months.


A qualified bat biologist shall conduct an initial bat habitat assessment and
survey several months before project construction, to facilitate sufficient time to
implement the exclusion plan described below.



If bats are detected, an exclusion plan shall be submitted to the City for approval.
The City shall seek CDFW’s input on the exclusion plan. The plan shall: (1)
recognize that both the maternity and winter roosting seasons are vulnerable
times for bats and require exclusion outside of these times, generally between
March 1 and April 15 or September 1 and October 15 when temperatures are
sufficiently warm, and (2) identify suitable areas for excluded bats to disperse or
require installation of appropriate dispersal habitat, such as artificial bat houses,
prior to project construction, and include an associated management and
monitoring plan with implementation funding.

DocuSign Envelope ID: CACADD44-C2A2-46FF-8A43-96E63D3093F1

Ms. Susie Murray
City of Santa Rosa
November 24, 2020
Page 5
FILING FEES
The project, as proposed, would have an impact on fish and/or wildlife, and assessment
of filing fees is necessary. Fees are payable upon filing of the Notice of Determination
by the Lead Agency and serve to help defray the cost of environmental review by
CDFW. Payment of the fee is required in order for the underlying project approval to be
operative, vested, and final. (Cal. Code Regs., tit. 14, § 753.5; Fish and Game Code, §
711.4; Pub. Resources Code, § 21089).
CONCLUSION
To ensure significant impacts are adequately mitigated to a level less-than-significant,
CDFW recommends the feasible mitigation measures described above be incorporated
as enforceable conditions into the final CEQA document for the project. CDFW
appreciates the opportunity to comment on the MND to assist the City in identifying and
mitigating project impacts on biological resources.
Questions regarding this letter or further coordination should be directed to
Ms. Melanie Day, Senior Environmental Scientist (Specialist), at
Melanie.Day@wildlife.ca.gov; or Mr. Craig Weightman, Environmental Program
Manager, at Craig.Weightman@wildlife.ca.gov.
Sincerely,

Gregg Erickson
Regional Manager
Bay Delta Region
cc:

State Clearinghouse (SCH No. 2020110065)

Krystle Rizzi
From:
Sent:
To:
Subject:

Murray, Susie <SMurray@srcity.org>
Monday, November 30, 2020 4:31 PM
Olivia Ervin
FW: [EXTERNAL] In-N-Out Restaurant Project IS/MND Comment
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Please consider the environment before printing.
From: Roman, Isabella@DTSC <Isabella.Roman@dtsc.ca.gov>
Sent: Monday, November 30, 2020 4:30 PM
To: Murray, Susie <SMurray@srcity.org>
Subject: [EXTERNAL] In‐N‐Out Restaurant Project IS/MND Comment
Hello,
I represent the Department of Toxic Substances Control reviewing the Initial Study/Mitigated Negative Declaration
(IS/MND) for the In‐N‐Out Restaurant Project.
The IS/MND text summarizes findings of the Phase I Environmental Site Assessment (Phase I) and the Limited Phase II
Subsurface Investigation (Phase II). The Phase I found several things including historical use of the Site for agricultural
purposes, multiple underground storage tanks (USTs) at the adjacent property and use of the Site for truck
service/repair. The Phase II collected soil and soil gas samples near the USTs. The rest of the property remains
uncharacterized, including the footprint of the proposed restaurant. Additionally, the collected samples ran limited
laboratory analyses. Soil samples were only analyzed for organochlorine pesticides (OCPs) and select metals (arsenic and
lead), and soil gas samples were only analyzed for volatile organic compounds (VOCs). Past land uses could indicate the
need for conducting additional sampling activities. Samples were collected as part of the Phase II, but did not investigate
the remaining property and did not investigate other potential issues unrelated to the UST. Agriculture use could be
associated with elevated pesticides and VOCs. Truck repair use could be associated with elevated metals and VOCs.
Although the USTs were the focus of the Phase II, these samples don’t appear to have been analyzed for total petroleum
hydrocarbons (TPHs). Additional sampling may be warranted to fully characterize the Site in order to protect
1

construction workers during construction work as well as to protect future workers and customers during project
operation.
Additionally, the text states that no hazardous materials would be used during project operation. Most projects of this
sort, typically use hazardous materials such as cleaners, paints, fuels and/or pesticides. These would be in minimal
quantities and should be used in accordance with applicable regulations. This should be discussed in the text.
Please feel free to reach out if you have any questions or concerns.
Sincerely,
Isabella Roman
Environmental Scientist
Site Mitigation and Restoration Program
Department of Toxic Substances Control
700 Heinz Avenue, Suite 200
Berkeley, CA 94710
(510)‐540‐3879

2

an access driveway to Yolanda Avenue. Thus, there is very limited potential exposure or risk
related to Parcel B redevelopment.
-Parcel B was the subject of an open case under Regional Water Quality Control
Board oversight because of a leaking underground storage tank(s). Investigation and
remediation took place over a number of years, the details of which can be found in Partner’s
Phase I. On June 26, 2017, the Regional Board issued a No Further Action Letter (NFA) closing
the environmental case, noting: “the site investigation and corrective action carried out at your
underground storage tank site is in compliance with the requirements of subdivisions (a) and (b)
of Section 25296.10 of the Health and Safety Code and with corrective action regulations
adopted pursuant to Section 25299.3 of the Health and Safety Code and that no further action
related to the petroleum release at the site is required.” Thus, contrary to DTSC’s assertion,
Parcel B was in fact investigated and remediated over a period of 28 years between 1988 – 2016,
with a plethora of borings, monitoring wells, soil vapor samples and an active air sparge
remediation system, before the Regional Board issued the NFA.
-In conjunction with the NFA, the Regional Board approved a Soil and
Groundwater Monitoring Plan (SGMP) to be used by any future parties seeking to redevelop the
site. The SGMP includes measures to reduce risks associated with remaining residual VOCs.
Partner recommended that In-N-Out follow the SGMP for the limited amount of work that will
take place on Parcel B, and In-N-Out intends to do just that.
In conclusion, while we appreciate Ms. Roman’s comment, the available data and information
demonstrates that both Parcel A and Parcel B have been adequately characterized and addressed
from an environmental perspective.
Suggested Modifications to the MND
In the spirit of cooperating with the City in the CEQA process, and in addition to the suggested
modifications I have provided to you earlier, we have two suggested modifications to the MND.
First, we respectfully request that the MND (specifically section 6.9) make reference to the
Partner Phase I ESA, as it was prepared at In-N-Out’s request and relates to this specific Project.
Second, we recommend that Mitigation Measure HAZ-2 reflect that a Soil Management Plan for
Parcel A has already been prepared and satisfies the City’s mitigation requirement.1
****
In conclusion, thank you again for considering our response. We look forward to continuing to
work with the City as this Project moves forward.

1

HAZ-2 requires that the Soil Management Plan be approved by the Regional Board and the Fire
Department. We do not believe that Regional Board or Fire Department approval is required because
Parcel A never had nor needed Regional Board or Fire Department oversight for remediation. However, if
the City maintains that the Plan be approved, we request that the language be changed to “or” instead of
“and” since it appears unnecessary to obtain approval from two agencies for the same Plan.

