
1900 Brush Creek Road Appeal

February 25, 2021
Kathy Parnell

September 2019



Threshold Issues
Not a neighbor dispute; appeal is disputing Staff’s application of Code to these facts

• Issue 1:
• Heritage redwood tree removal

• Insufficient mitigation
• Procedural deficiencies

• Issue 2:
• Home addition violates development standards





Heritage Tree Removal Framework
Andrew Trippel November 23, 2020 Email to Building Official 
With Approval to remove (17-24.050(C)(1):

Without Approval to remove (17-24.050(C)(2):



Numerous Staff documents confirm the tree removal was performed without approval.



Staff directs the Commissioners where to look when evaluating unpermitted tree removal…



Heritage Tree Removal
Timeline
• October 2019: tree removed

• September 1, 2020: Jesse Oswald informs appellant that Heritage Tree Removal is referred to City 
Attorney for input.
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Heritage Tree Removal
Timeline
• October 2019: tree removed

• September 1, 2020: Jesse Oswald informs Appellant that Heritage Tree Removal is referred to City 
Attorney for input.

• September 17, 2020: City issues notice of violation and provides a copy of Tree Ordinance (17-24)

• September 18, 2020: Builder issues statement to City justifying tree removal.

• September 22, 2020: Mark Maystrovich requests arborist report; Andrew Trippel confirms under 
separate email request.

• September 24, 2020: Unknown letter submitted to City under guise of qualifying as arborist report.

• October 7, 2020: email exchange between Mark and Builder regarding arborist report.



Mark email to Developer @ 2:55 PM

Developer response back to Mark @ 9:52 PM



Heritage Tree Removal Cont.
Timeline
• October 30, 2020: Letter from Robertson Engineering opining on the tree removal. 



Robertson Engineering letter dated 10/30/20



Heritage Tree Removal Cont.
Timeline
• October 30, 2020: Letter from Robertson Engineering opining on the tree removal.

• November 16, 2020: Jesse Oswald email to City staff (including City Attorney).

• November 23, 2020: Andrew Trippel email to planning and building staff confirming approval of tree 
removal without necessary documentation or rendering findings. 



Andrew Trippel email to City staff 11/23/20

Jesse Oswald email to City staff 11/16/20



Heritage Tree Removal Flawed Decision
Abuse of Discretion
• The City abused its discretion by applying 17-24.050 (tree removal where development is proposed 

on property) instead of applying 17-24.040 (tree removal where no development is proposed on 
property)

• At the time of the removal, there was no development application submitted.  The tree was 
voluntarily removed more than 6 months in advance of any project and should be subject to the 
four (4) specific findings detailed under 17-24.040(B).  The Director failed to make ANY findings 
in approving the tree removal.

• No qualified arborist report was ever submitted to the City in support of the application.

• The Applicants’ justifications for removing the tree evolved throughout investigation:
• 1. Encroaching into home foundation at time of purchase and causing damage to roof (no 

evidence in home inspection report of either).
• 2. Fire hazard claim from undocumented “arborist” letter (does not qualify as evidence).
• 3. Safety hazard for people using the yard (hearsay opinion from unknown source).



Heritage Tree Removal







Home Addition Code Compliance
• Fails to comply with conditions of approval from original parcel map approval.

• Fails to comply with current zoning standards for setbacks.

• Fails to comply with building envelope restrictions imposed at time of parcel map.



Planning Condition 3:

Planning Condition 8 (c):

Engineering Condition 11:



Local Agency Sheet (p. 4 of 4)

We know this because it is on the only sheet that references the 50’/100’ setback for scenic roadway.



10’ Min



Local Agency Sheet (p. 4 of 4)



Defining Front Setback
• 20-30.110(C)(1) “the front setback shall be across the narrow dimension of the lot…”



Direction Length

North 100.59’

West 149.77’

South 171.90’

East 170.85

N+S 272.49

W+E 320.62



From Where Do You Measure?

• 20-30.110(C)(1)(a) “a required front 
setback shall be measured by the most 
restrictive of the following methods to 
the nearest point on the front wall of the 
building…(4) the edge of an easement for 
a private road or driveway.”

• R-1-15 SR Zoning District requires 20’ for 
front yard setback!

• As depicted in Ray Carlson’s exhibit, the 
illegal construction affords only 3.45’.  



Building Envelope Map Compliance
• Ray Carlson submitted his professional opinion regarding application of building envelopes to parcel 

maps in City of Santa Rosa.

• Mike Buti, the engineer/surveyor who prepared this specific map submitted his professional opinion 
on the application of the building envelope restrictions.

• The City failed to read its Code in totality to appreciate how  the building envelope restrictions are 
applied and enforced:
• 19-28.200(D): “All required notes and all required additional survey and map information, 

including but not limited to, building setback lines, building envelopes…[shall be contained on 
the information sheet].”  

• 19-08.040; “Building Envelope is defined as the area of a lot or parcel of real property within 
which structures must be confined…and which is delineated on the information sheet of the 
parcel map and so designated.”  

• Numerous other maps containing building envelopes have been filed and accepted by the City.



Parcel Map 435 (1988)
Book 421, Pages 6-8



Parcel Map 566 
(1997)
Book 564, P. 8-10



Parcel Map 639 
(2006)

Book 694, P. 1-5



Parcel Map 741 
(2017)

Book 786, P. 3-8



Local Agency Sheet (p. 4 of 4)



Non-enforcement of map conditions



Non-enforcement of map conditions cont.

The law does not support Staff’s belief that conditions dissolve after completion of the development.
-A condition of approval imposed as part of a permit process is not a typical covenant.  It runs 
with the land as a matter of law.  Ojavan Investors, inc. v. California Coastal Commission (1994) 
26 Cal.app.4th 516, 526
-See Also, County of Imperial v. McDougal (1977) 19 Cal.3d 505, 510, which holds that “it is well 
settled that the burdens of permits run with the land once the benefits have been accepted.” 

Even if the Commission wants to accept staff’s contention that the map restrictions are relinquished 
after the map development obligations were fulfilled, then strict application of the zoning code for 
front setbacks would be applied and this project would fail to satisfy those current development 
standards. 



Conclusions
The Commission should uphold this appeal and overturn the City’s decision.  This presentation and 
previously submitted written communications objectively demonstrate the arbitrarily granted 
retroactive tree removal permit and after-the-fact building permit.

The Commission is in a very difficult position of applying the Code (law) to these facts.  Unfortunately, 
the Code is clear that the applicant shall be denied any approval or permit for development or further 
improvements to the property for a period of two years.  The decision to approve the tree removal was 
completed on November 23, 2020, weeks before the City accepted the final application for the building 
permit.  While this may feel like a harsh penalty, it was legislatively adopted by the Council to prohibit 
illegal (heritage) tree removal.

If the Commission will not adopt the appellant’s request for increased mitigation fees, then we request 
that the City engage a qualified third-party arborist (at applicant’s expense) to present an appraisal of 
the tree based on the Guide for Plant Appraisal 10th edition (revised).

Regardless of whether the tree removal itself prohibits the granting of a building permit, the necessary 
findings for approving the construction project in conformance with the Code cannot be made.
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