
From: JLDuncan
To: City Council Public Comments
Subject: [EXTERNAL] Closed Session Item 3.2, Santa Rosa City Council Meeting, February 27, 2024
Date: Sunday, February 25, 2024 5:59:35 PM
Attachments: 2024-02-27 SRCC .pdf
Importance: High

Please see the attached pdf for my comment for the Closed Session Item
3.2, Santa Rosa City Council Meeting, February 27, 2024, California
Public Utilities Commission Proceeding A.15-05-014, extension of the
approval of the Jennings Avenue pedestrian and bicycle crossing of the
SMART tracks.
Thank you,

James L. Duncan



To: Mayor and Santa Rosa City Council Members, 
From: James L Duncan 
Re: Closed Session Item 3.2, Santa Rosa City Council Meeting, February 27, 2024, 
California Public Utilities Commission Proceeding A.15-05-014, extension of the approval of the 
Jennings Avenue pedestrian and bicycle crossing of the SMART tracks. 
Date: February 25, 2024 

I hope the following points will assist the Council in extending the Jennings Crossing approval: 

• Santa Rosa, Petaluma, Rohnert Park, and Cotati, have never entered into any rail crossing
agreements with SMART.
• The City Attorneys of Santa Rosa and Petaluma recommended against rail crossing agreements
with SMART.
• The train horn is not routinely sounded in Quiet Zone crossings.
• SMART is required by Mitigation Measure N-5 in its EIR and voter-approved Measure Q to
pay all costs of its Quiet Zone crossings.
• San Rafael and Sonoma County have entered into rail crossing agreements with SMART which
include insurance and indemnification provisions for SMART’s Quiet Zone crossings.
• Quiet Zone rail crossings are under exclusive federal jurisdiction and are equally as safe as rail
crossings which are not in Quiet Zones.
• Under federal law, no lawsuit can be brought against a railroad or a government body when an
accident occurs in a Quiet Zone because there no legal duty to sound the train horn.
• Under California law, government agencies have “design immunity” against lawsuits claiming
that accidents were caused by the previously approved design of a public improvement.
• Only the California Public Utilities Commission (CPUC) approves rail crossing safety design.
• The CPUC has approved Santa Rosa’s safety design for the Jennings Crossing.
• Only the Federal Railroad Administration approves Quiet Zone crossing safety design.
• The approved Jennings Crossing safety design also meets federal Quiet Zone requirements.
• SMART never asked the CPUC to condition the Jennings Crossing approval in any way.
• Only the CPUC approves the conditions for rail crossing construction.
• Under California law, the CPUC’s approval of the location and safety of the Jennings Crossing
is final and conclusive. (Railroad Commission of California v. Southern Pacific Co. (1924) 264
U.S. 331, 68 L. Ed., 44 S. Ct. 376, at p. 336.) (The CPUC used to be the Railroad Commission.)
• The CPUC Decision approving the Jennings Crossing does not deprive SMART of its property
in violation of constitutional guarantees against the taking of property for public use. (Ibid. pp.
336-337.)
For additional background information, see the attached letter which was sent to the SMART 
Board of Directors on February 21, 2024.  
Documentation of the points above is available and can be provided, 
James L. Duncan 
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To: Chair and SMART Board Directors, 
From: James L Duncan 
Re: Closed Session Item 9, SMART Board Meeting, February 21, 2024. 
Date: February 20, 2024 
 
Duncan v. SMART, Sonoma County Superior Court case SCV-266092, is now final which 
means that the legal outcome is binding on the parties involved. One of the outcomes is that 
SMART did not form a binding contract with the City of Santa Rosa to have SMART’s 
contractors build the improvements at the pedestrian and bicycle at-grade crossing at Jennings 
Avenue which had been approved by the California Public Utilities Commission in Application 
A.15-05-014. Although beyond further challenge in the state courts this outcome is incorrect 
legally and ethically.  
 
Once the Jennings Crossing was initially approved, Santa Rosa promptly requested SMART to 
provide a bid to have its contractors build it with Santa Rosa paying all costs. Building the 
crossing before the beginning of regular train service was intended to reduce Santa Rosa’s 
construction costs and also would minimize future disruption to the rail corridor.  
 
The staff of SMART, Santa Rosa, and SMART’s contractors worked together and by February 
2017 the scope of the work and its costs had been determined, the existing contract between 
SMART and its contractor had been amended to include the Jennings Crossing, and the Santa 
Rosa City Council had allocated funding and authorized the City Manager to enter into a 
Reimbursement Agreement for the work. All that remained to be done before SMART’s 
contractors could begin was to process the Reimbursement Agreement which could have been 
done promptly but was not.  
 
It was not until June 2017, that SMART sent Santa Rosa the Reimbursement Agreement for 
signature. SMART’s Chief Engineer stated in an e-mail that the Reimbursement Agreement “had 
to go to the Board” so Santa Rosa hand-delivered to SMART the signed Reimbursement 
Agreement for the next scheduled Board Meeting. But SMART’s General Manager held up the 
Reimbursement Agreement so that it did not “go to the Board” rather he insisted that Santa Rosa 
must first also enter into an unrelated separate Quiet Zone Maintenance Agreement with 
SMART.  
 
Ultimately, as SMART’s attorneys told the court, the “reimbursement agreement did not go to 
the SMART Board, the Board was not asked to authorize the agreement nor did the Board 
authorize Mansourian to sign it.” The legal principle that applies when a party sets a condition to 
a contract but prevents or makes impossible the performance or happening of that condition - is 
the condition is excused and the contract is binding and enforceable. This principle is known as 
the “prevention doctrine” or “doctrine of prevention” and is followed by federal and state courts 
including California - one can look the principle up online on numerous legal websites.  
 
The prevention doctrine was cited in both the local court and the Court of Appeal but the Court 
of Appeal, in holding that was no contract for the Jennings Crossing, stated the court would not 
even consider the applicability of the prevention doctrine to the case. SMART may have 
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prevailed on this issue but there is another more important court that SMART’s Board should be 
concerned about - the court of public opinion. 
 
Although a supermajority of voters approved Measure Q, SMART’s sales tax measure, the 
subsequent measure to extend the sales tax was rejected by the voters. Both the Marin and 
Sonoma Bicycle Coalitions, strong supporters of Measure Q, took no position on that failed 
measure. The Marin Grand Jury recently issued a critical report on SMART titled “SMART at a 
Crossroads - Here Today, Gone Tomorrow?” A recent comment by Mike Arnold critiques 
SMART’s extremely low farebox recovery as a measure of SMART’s effectiveness. So a 
negative public opinion on the value of SMART compared with other competing social needs 
already exists. Further, if the Jennings Crossing remains closed there may be a negative public 
opinion that SMART has brought about its unjustified closure and accordingly may vote no on 
any future sales tax funding for SMART. 
 
SCV-266092 also asked the court for an award of damages payable to Santa Rosa based upon 
SMART’s actions which were not related to the Reimbursement Agreement. SMART’s failure to 
honor what had seemed a commitment to have its contractors build the crossing and the 
aftermath of the disastrous Tubbs Fire caused Santa Rosa to have to file for an initial extension 
of the CPUC’s approval in 2019.  
 
SMART’s Chief Engineer became a party in A.15-05-014 then and formally expressed 
opposition to the extension based upon grounds which the Commission had previously rejected. 
In extending the approval, the Commission directed SMART to “comply with D.16-09-002 and 
cooperate in good faith with the City to reach an agreement regarding the construction of the 
approved crossing”.  
 
The request for damages was based upon SMART’s actions after that initial extension and 
SMART’s continuing actions in opposition to the approved crossing. The CPUC has rejected all 
of SMART’s contentions in A.15-05-014. SCV-266092 alleged that SMART was in violation of 
Public Utilities Code section 702 in conjunction with other sections of the Public Utilities Code.  
 
The Court of Appeal did not consider or discuss these statutes but held that SMART could not be 
liable for damages because the CPUC decision approving the crossing did not direct SMART to 
do anything. The CPUC specifically rejected this exact argument in the related CPUC 
proceeding C.21-06-011 because section 702 mandates that public utilities obey and comply with 
CPUC decisions. The Court of Appeal may have held that SMART cannot be liable for damages 
on the basis noted above but, again, in the court of public opinion the voters may have a negative 
view of SMART’s actions and vote accordingly. 
 
CPUC proceeding, Duncan v. SMART, C.21-06-011 is still pending. The Court of Appeal’s 
holding on the Reimbursement Agreement and SMART’s liability for damages are not relevant 
to C.21-06-011. Those issues have never been before the Commission which cannot award 
damages and normally does not adjudicate construction contracts.  
 
SCV-266092 asked the court to enforce the CPUC Decision approving the Jennings Crossing 
and also to declare that the Quiet Zone Maintenance Agreement between SMART and the 
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County of Sonoma is void at inception which means that the agreement was not and has never 
been valid. The Court of Appeal, however, has held that these issues in SCV-266092 are under 
the jurisdiction of the CPUC and must be determined there.  
 
C.21-06-011 asks the Commission to find that SMART is in violation of Public Utilities Code 
section 702 in conjunction with other sections of the Public Utilities Code as well as provisions  
of the California Constitution and to impose penalties on SMART. Because the Court of Appeal 
did not consider these statutes at all there is no impediment to the Commission doing so. 
Accordingly, the issue of enforcement of SMART’s compliance with the Commission’s Jennings 
Crossing Decisions and associated state law should be resolved in C.21-06-011. 
 
The Quiet Zone Maintenance Agreement between SMART and the County of Sonoma was not 
and is not currently included in C.21-06-011. The Scoping Memo in C.21-06-011 would have to 
be revised to include that agreement. The CPUC Administrative Law Judge in C.21-06-011 has 
indicated that the Scoping Memo will not be revised at this late date. This issue should be 
determined in a subsequent proceeding and should also include the similar Quiet Zone 
Agreement between SMART and the City of San Rafael. 
 
Both the Quiet Zone Agreement between SMART and the County of Sonoma and the City of 
San Rafael do not disclose SMART‘s duty under CEQA and the specific provisions of 
Mitigation N-5 in its EIR to mitigate the significant environmental impact of its train horn noise 
with Quiet Zones. Further, SMART‘s Quiet Zone Agreement does not disclose that Measure Q, 
which levies a sales tax to fund SMART, specifically dedicates that sales tax revenue to funding 
the environmental compliance and mitigation measures identified in SMART‘s Final 
Environmental Impact Reports. Specific mitigation measures include ... implementation of Quiet 
Zones. Accordingly, these agreements should be found to be void. 
 
The ongoing CPUC proceeding A.15-05-014 is the original application by Santa Rosa for 
approval of the Jennings Crossing and is now before the CPUC for its third extension all of 
which have been made necessary by the actions of SMART. As the Board should be aware, the 
ALJ has set March 1, 2024 as the date that Santa Rosa must file an update regarding any 
agreement with SMART for the construction of the Jennings Crossing. Neither SMART’s EIR, 
Measure Q, nor the CPUC’s Decisions authorize SMART to bring about the closure of the 
Jennings Crossing and if it remains closed - the court of public opinion may hold SMART 
responsible for that. 
 
I hope that these comments will inspire the Board to change course and act to redeem SMART in 
the court of public opinion.  
 
James L. Duncan 

 



From: Matthew Hartzell
To: City Council Public Comments
Cc: Patrick Seidler
Subject: [EXTERNAL] Public comment on Feb. 27, 2024 Council Meeting Agenda Item 3.2
Date: Monday, February 26, 2024 2:25:28 PM
Attachments: Santa Rosa Council letter 2-26-24.pdf

Maraskeshia Smith
City Manager, City of Santa Rosa

Dear Ms. Smith,

Please accept the attached public comment letter on the record for the Feb. 27, 2024 Council
Meeting Agenda Item 3.2. 

Thank you

Patrick Seidler and Matthew Hartzell
WTB-TAM
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February 26, 2024 
 
Santa Rosa City Council 
100 Santa Rosa Avenue 
Santa Rosa, CA 95404 

Mayor Natalie Rogers 
Vice Mayor Mark Stapp 
Councilmember Eddie Alvarez 
Councilmember Dianna MacDonald 
Councilmember Victoria Fleming 
Councilmember Chris Rogers 
Councilmember Jeff Okrepkie 

 
RE: Feb. 27, 2024 Council Meeting Agenda Item 3.2 

 
Dear Santa Rosa City Council 
 
WTB-TAM is a Community-Based Organization with a 31-year track record building best 
practices for sustainable transportation in Marin and Sonoma Counties, as well as other 
locations.  
 
We write to you today regarding Item 3.2 in Closed Session of the upcoming Santa Rosa City 
Council meeting on February 27, 2024.  
 
We urge the City of Santa Rosa to do everything in its power to negotiate with the California 
Public Utilities Commission (CPUC) to construct an at-grade crossing of the SMART railroad 
for bicyclists and pedestrians at Jennings Avenue. 
 
Historically, community members were always allowed to cross the train tracks at Jennings 
Avenue. This is proven by historical satellite image analysis and by interviews with longtime 
neighbors who remember when the tracks were used by freight trains of the Northwestern Pacific 
Railroad. 
 
When SMART acquired the railroad from the Northwestern Pacific, the citizens of Santa Rosa 
were promised that SMART would build an at-grade crossing at Jennings Avenue. SMART later 
decided in closed-door meetings to not build the at-grade crossing at Jennings Avenue, claiming 
that such a crossing would be “unsafe.” SMART did this without ever holding any public hearing 
or giving any public explanation why an at-grade crossing at Jennings Avenue would be any less 
safe than any other at-grade crossing along the 71-mile SMART railroad corridor between 
Larkspur and Cloverdale. 
 
The at-grade crossing at Jennings Avenue is essential to neighborhood connectivity in Santa 
Rosa’s District 5. In the current conditions, pedestrians or bicyclists seeking to travel from one 
side of the SMART tracks to the other at Jennings Avenue must travel 0.7 miles out of the way to 
Guerneville Road. This is expressly at odds with best practices for bicycle and pedestrian 
network design.  
 
Best practices tell us that bicyclists and pedestrians need contiguous, connected networks, with 
the shortest possible path between two points. In the current conditions, the SMART tracks 
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constitute a barrier to access and connectivity across Jennings Avenue and between the east and 
west halves of Santa Rosa. The required detour is a disincentive to community members who 
want to walk or ride a bike. The result is that fewer trips are made by foot or bike, more trips are 
made by car, and the City’s metrics on car trips and greenhouse gas emissions are made to suffer. 
 
Please do everything in your power to break the stalemate and make the at-grade crossing at 
Jennings Avenue a reality.  
 
Thank you. 
 

   
Patrick Seidler     Matthew Hartzell 
President, WTB-TAM    Director of Planning, WTB-TAM 
 
CC:   
 
Maraskeshia Smith 
City Manager, City of Santa Rosa 
 
Dina Manis 
City Clerk, City of Santa Rosa 
 
 
 
 



From: Eris Weaver
To: City Council Public Comments
Subject: [EXTERNAL] Public Comment: Agenda Item #3.2
Date: Monday, February 26, 2024 2:51:37 PM
Attachments: image001.png

image002.png

Dear Mayor and Councilmembers:
 
From the beginning, the Sonoma County Bicycle Coalition has supported an at-grade crossing of the SMART
tracks at Jennings Avenue. The crossing would allow residents to walk or cycle safely between home, school,
shopping without the risks of travelling College Avenue or Steele Lane. Far more people have been directly
injured or killed by automobiles than trains! Not to mention all those who have suffered from the diseases
caused by inactivity (heart disease, obesity, etc.)
 
I understand that the City has applied to the CPUC for an extension of its permit for the crossing, and that the
CPUC wants to see some sort of progress by March first.
 
Please stay strong and continue to push for the at-grade crossing! The alternative that SMART proposed at
the March 2023 meeting was an enormous, impossibly expensive solution that is unlikely to ever get built.
Let’s stay with the simplest solution and save lives.
 
Thank you for your consideration.
 
 

 

 
Eris Weaver, Executive Director
Sonoma County Bicycle Coalition
eris@bikesonoma.org
707-545-0153 office • 707-338-8589 cell
www.bikesonoma.org
Book time to meet with me

I’m riding 120 miles to raise money
for SCBC – DONATE HERE

 
 



From: Steve Birdlebough
To: City Council Public Comments
Subject: [EXTERNAL] Tuesday, 2/27 Council Meeting, Agenda Item 3.2 - Jennings Bicycle-Pedestrian Crossing
Date: Monday, February 26, 2024 3:41:50 PM
Attachments: A1505014-Ltr-to-SMART-SRosa-re-Jennings-Crossing-2018-08-22.pdf

Dear Mayor Rogers and Council Members—
The Transportation and Land-Use Coalition of Sonoma County, the Sierra Club Sonoma Group, and Friends of
SMART, as Joint Parties in proceedings before the California Public Utilities Commission to authorize the Jennings
Bicycle-Pedestrian Crossing, urge the City of Santa Rosa to reinforce its efforts to get the crossing built soon.

The crossing is an essential part of the Jennings Bicycle Boulevard, which is in the City’s plans to eliminate the
hazards that cyclists and pedestrians currently experience due to speeding traffic on Guerneville Road and College
Avenue.  In case you have not seen it, attached is the Sierra Club’s previous communication in this matter.

Cordially,
Steve Birdlebough, Chair
Sonoma County Transportation and Land-Use Coalition
























